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IN. THE 


Supreme Eourt of the Cnited States. 


QcroBpeErR TrerM. 1885. 


TH MEXICAN NATIONAL Con 


STRUCTION COMPANY. 


No. G80 


Brief on behalf of the Plainti@®. in Error, on mo 
tion made by the Defendant in Error, for an 
order requiring further security, or to dismiss 
the Writ of Error herein 


Facts. 


This was an action at law, commenced February 
7, 1884, by attachment in the Supreme Court of 
the State of New York, and was removed to the 
Circuit Court of the United States on May 6, 1884, 
unde the Act of 1875. al the instance of the 


plaintiff in error. Judgment was entered = on 
August 12. 1885. for 828,062.86. On the 22d of 


August the Mexican National Construction Com 
pany sued out a writ of error to obtain a review of 


suid judgment, which was at that time secured by 


eee 


: 


an undertaking previously civen in the action and 
dated February 20. 1884. conditioned that the de- 
fendant (the Mexican National Construction Com 
pany) will, on demand, pay to the plaintiff (Reu 
sens) the amount of any judgment which may be 
recovered in the action, not exceeding the sum of 
SLD OU, with interest ; the rformance of the con 
ditions whereof was runranteed by the Midelity 
and Casualty Company, a New York corporation, 
in pursuance of the provisions of an act of the 
Legislature of the State of New York, entitled, 


, 


An Let fa) facilitate Tne oly ing of bonds required 


’ 


by law,’ passed June 13, 18381. 

This undertaking is to pay a sum larger than the 
judgment itself, and to pay such sum with éaferestl 

In addition to this se curity the Cireuit Judge re 
quired, and the plaintiff in error furnished, @ bond 
for damnuges and costs in the sum of 85.000: the 
Circuit Judge personally examined the sureties, 
and thereafter approved the bond and signed the 
cltation 


~ 


The undertaking of February 20, which secured 


.the judgment had been given on an application to 
the Supreme Court of New York to discharge the 
attachment whereby) the uetion was commenced, 
and had been objected to, on the ground, among 


others, that two sureties were required ; the objec 
tion had been overruled, and the guarantor company 
justified through its president, who was examined 
on oath on behalf of the defendant in error, and 
whose examination was reduced to writing and an 
nexed to the undertaking, which was then approved 
by a dudge of the New York Supreme Court, and 
fie property attached Wis released 

Reusens never took any step To obtain a review 
D> appeal O] otherwise of this ruling, determin 
ation o1 approval. 


| Tie jj is fi, if a (Ep f/OU had f rpirved the Case 


‘ 
was removed: after the removal. Reusens did not 
take any steps in the Federal Court to obtain a re- 


view of the determination of the Judge of the Su- 


* 


preme Court of this State, or for further or other 
security, although the removal was perfected in 
May,1884, anda verdict was not rendered till June, 
1885, and judgment was not entered thereon until 


August 12. 1885. 


POINTS. 
First. 


There is no pretence that the acceptance of the 
security was obtained by fraud,or that since its ac- 
ceptance circumstances have changed, so that the 
security which was then good and sufficient, does 
not continue to be so. 

But itis claimed that the security accepted or 
approved, was insufficient in amount; while not 
conceding that the defendant in error is entitled 
to havethe action of the Circuit Judge in that be 
half reviewed here on his present showing, we say 


a 


the claim is groundless 


I. —T'o sustain his position the defendant in error 
attempts to impeach the undertaking given on dis- 
charging the attachment, and in support thereof 
cites the ease of Nichols against MacLean, 
98 N. Y., 458: but an examination of that 
decision will show that it has noapplication to this 
ease: all the Court decided in that case, was that 
upon an appeal to the Court of Appeals of the 
State of New York, the appellee hada right to in 
sist that the appellant should give an undertaking 
with two sureties, as required by section 1334 of 
the Code. The decision is based upon the ground 
that Inasmuch as suck an undertaking does not re 
quire approval by a judge or officer, and is not one 
whose sufficlency is made to depend upon the ap- 


proval of a judge or officer,Chapter 486 of the Laws 


of New York for 1881. was not. as to an undertak 


ing on appeal to the Court of Appeals, incon. 


sistent with, and did not repeal, said section 1334. 
Itcannot be deduced from. this decision, that such 
an undertaking Is not }) te tly rood and valid, and 
affords ample security, nor that seetions offer than 
iIg34oof the Code are not inconsistent with Chapter 
86. and repealed or modified thereby. or in 


~ ff ifTic’e 


SECTION 687 gives a defendant the right toapply 


roranordel to discharge anattachment issued in the 


Secor. 688 requires that upon such an application 
the defendant must give an undertaking with at 


lenst t<wo sufficient sureties 


Sect. 690 provides that a plaintiff may except to 
‘the sufficiency of the sureties, and that thereupon 
the sureties must justify, Ord new undertaking he 
given with new sureties, who must justifv in like 
manner as bail npon arrest 

Serer. 580 requires bail upon arrest to attend before 
a Judge to be examined on oath, on the part of the 
plarmtill, touching his suth lency, in such manne 
as the Judge in his discretion thinks proper,and if 
required by the plaintiff's attorney the examination 


must be redus | to writin 


Sror. 581 requires that if the Judge finds the 
bail sufficient, he must annex the examination to 
the undertaking and endorse his allowance there. 
(oT) 

It is obvious, therefore, that an undertaking 
given on an application to discharge an attachment 
(if excepted to, as it was in this case), requires ap- 
proval hy a Judge, and is one ** whose sufficiency 
is made to depend upon the approval of a Judge,’’ 
and comes directly within the provisions of the first 
section of Chapter 486, Laws of New York, 1881, 


page Gov, which is cited at length on page 3 of the 


\ 
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brief on behalf of the defendant in error: and this 
law having been passed after the Code was enacted, 
operates to modify or repeal the latter so far as to 
enable the Judge, in his discretion in such case, to 
accept in leu of two sureties, just sach an un- 
dertaking and guarantee as was given in this 
Case. 

That such was the intent of the legislature is 
apparent from the title: ** An Act to facilitate the 
giving of bonds required by law’’; and that it is 
universally so regarded is evident from the rule of 
the Supreme Court of the State of New York, 
adopted after the passage of said act, which rule is 
at length set forth on page 4 of the defendant’s 
brief. And this construction seems entirely in ac- 
cord with $579 of the Code, whereby a Judge was 
authorized to accept bail if the sureties jointly 
justified to the requisite amount 


IT. —The defendant in error, to further support 
his claim, asserts that ** No method is provided in 
* the New York Code by which the sufficiency of 
‘the undertaking of the Fidelity Company could 

bye presented to the Court of Appeals ; and evel 
“ifthere had been any way of presenting the 
si question to that Court, this case was removed by 

the plaintiff in error to the United States Circuit 
‘(Court before such guestion could have been dis- 

posed Ol 

The first pari of this assertion, we believe, Can 
not be sustained upon authority, for any order af. 
fecting a substantial right is appealable to the 
Court of Appeals (Civil Code, sect. 190, sub-divi 
sion 2); and it has been held by the Court of Ap. 
peals of the State of New York, in the case 
of Wright es. Rowland, 4: Keys, 165; 4 Abb. Ct. 
App Dec... 649. that an ordei discharging an at 
hachment affect da substantial 7 ight As to the 
latter part of the assertion the Court will recolleet 


, ;, 
that the case was removed only a/fe7 the time to 


appeal had expired, and that the remedy by appeal 


to review the determination of the Supreme Court 


had been lost, or waived, by the defendant in error 


TXT. —The very objection which is here urged 
against the validity of this undertaking and guar 
altee, Wis press nted to the Supreme Court of the 
State of New York at the time the undertaking was 
olfered and o Pe uUtbeu Ni Ste DS were faken to ob 
tain a review of this decision fhe matter involved 


Is, therefore, as between the plaintill and the de 


fend i. "foe puddin ata ana Cannot now be re 


' : ' 
Mpened, 


IV.—But whether this undertaking satisfied the 
requirements of the code,.is not material in dete) 
mining the liability of the surety thereon in New 

fhe faet that the propert\ attached, was released 

: : - 
upon the strength of this undertaking, isa suffi 


chent consideration to s ip] re the undertaking. and 


rence ible the uarantol 
Post rs. Doremus, 60 N. Y.. 876(1875 
Goodwin es. Bunzl, 18 Jones & Spen 
cer, 44] 


Dunseith es. Linke, 10 Daly, 363 
tnd tieiiha' De entoreed as an acreement! hetween 


oles os. Adee, 84 N. Y., 222 (1881 


elOWw, Was Ih the trie and vious sense of rule 2Y. 
se secured tothe extent of the undertak. 


ing given on the discharge of the attachm nt, and 


; 


when the Court below, tn the proper exercise of its 
GAIscrellonh required usa condition of granting the 
supersedeas the additional bond of S5.000. it fully 


ssutistied: the reap UiPetnve nis O that rule. and wave To 
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the defendant in error all the indemnity to which 
it entitled him. 


Second. 


It was held by the Court of Appeals of the State 
of New York, that an attachment issued under the 
Code isto meet the wltimate recovery in the action. 
not merely lhe first judgment. Wricht OS, 2ow- 
land, supra. 

The undertaking took the place of the property 
attached, the claim in controversy was therefore 
secured, and when it ripened into a judgment the 
satisfaction of that judgment was secured. 

The 29th Rule provides that in all cases of judg- 
ments for the recovery of money, ~~ not otherwise 
secured, the indemnity must be for the whole 
amount, Interest, costs.’ &c. It is submitted that 
the judgment in this case being secured by the at- 
tachment of property, and later by the undertaking 
which was substituted for the property attached, 
does not come Within that part of the rule which 
requires indemnity for the whole amount, but is 
one oft those CHises W herein the rule requires indem- 
nity OnIN in an amount sufficient to secure the Sum 
recovered for the use and detention of the proper- 
ty and the costs of the suit, and just damages for 
delay, costs and interes! 

In actions which, like the one at bar, are brought 
in the Courts of a State against a eorporation cre 
ated under the laws of unother State, and com 
menced by attachment, the property attached 
hecomes the subject of the controversy, and the 
proceeding is in its nature one ‘‘in rem,” and 
when. as in this Case, all nndertaking is substitut- 
ed for the ves, ** a bond for the value thereot is in 
the custody or control of the Court >” and we have 


a case within the very words of the rule. 
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any attachment * * * of the goods or estate 
of the defendant had in such suit in the State 
Court shall hold the goods or estate so attached 
* * toanswer the final judgment or decree 
inthe same manner as by law they would have 
been held to answer final judgment or decree had 
it been rendered by the Court in which such 
suit was commenced; and all bonds, under- 
takings, or security given by either party in such 
suit prior to its removal, shall remain valid and 
effectual, notwithstanding said removal.’’ 

So that by the express provision of the statute 
the removal preserved the undertaking given on the 
discharge of the attachment, and carried ‘it with 


fhe action into the Clireuit Court. 


Third. 


All that the statutes and the rules require is, 
that the security shall be good and sufficient. 

There is nothing in either the statutes or the 
rules which prevents any Justice or Judge signing 
acitation on any writ of error, to accept a com- 
pany, such as the Fidelity Company, as security 
upon the bond. The undertaking which the de- 
fendant in error now seeks to impeach was 
part of the record in the Court below, 
and its sufficiency ana validity was hever ques- 
tioned during the fifteen months that the case was 
pending in the Cireuit Court. 

These laucts were propel for the cousideration of 
the Circuit Judge when he determined upon the 
amount of the security necessary to indemnify the 
defendant in error on this writ; and this Court in 


Jerome rs. McCarter. 21 Wallace. 17, 


held in substance: that in the absence of fraud, 
the action of the Justice or Judge in accepting the 
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SeCUrIty within the statute and within the rules of 
this Court. adopted for his guidance, was final, so ¥ 
laras it depended on the facts existing at the time 
the security iS Acc | 
This rult was reaffirmed : : 
Martin 7 Hazard Powder Co., 98 4 
UD. 8.. 32 ' 
hx part Ke pey Ww) | % 
Draper rs, Davis, 102 U. S., 870 
Williams vs. Claflin, 108 U. S., 753 : 
Not only has the defendant in error never assailed 
the undertaking of the Fidelity Company in the 
Court below, but he has even now failed to show 
ATLA change of circumstances and he makes ite q 
Claim that the bond for 85,000 is not good. 


’ 


And not only has this Court held that the action 
ofthe Judge below is conclusive. but there is no 


provision of law to warrant the exercise by 


this Court of the extraordinary powers which if 


is asked to exercise in this case upon such slender 


showlhg 


Fourth 


The motion for further security should be denied 


with costs. and under no circumstances can the 


Wi if of erro] he dismissed 


THEODORE F. H. MEYER, 


Att'y for the Plaintiff in Error 


Jos. H. CHOATE. 


OOf Counsel 
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Suprened, ourt of the United States. 
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THK MEXICAN NATIONAL Con- 
STRUCTION COMPANY, 
# s — . 
: Plaintiff in Error. 
y 
Ps. 
a 
} 


GUILLAUME REUSENS. 


Defendant in Error. 


Brief on behalf of the Defendant in 
Error on motion to compel Plaintiff 
in Error to furnish additional secu- 
rity. 


STATEMENT OF FACTS 


his action was commenced in the Supreme 
Court of the State of New York, in February, 1884, 
by the defendant in error against the plaintiff in 


error, to recover a sum of money only, to wit, the 


sim of twenty-five thousand dollars, as for money 


had and received by the plaintiff in error to the use 


f the defendant in error. 


Thereafter and on or about the 6th day of Kel 


ruary, 1884, the defendant in error obtained a wa 


rant of attachment in due form of law awatnst the 


property of the plaintiff in error, in said action in 


said Supreme Court, pursuant to the Code of Civil { 
Proce bare of the State of New York : suld attach 


ment was duly served bv the Sheriff of the Clty 


and County of New York, and the sum of thirty A 
thousand dollars then on deposit in the American . 
Exchange Nation RBenk in snid citv. to the credit m 
of suid plaintiff in error,was duly levied on by sald 

Sheriff to secure said claim, Interest and costs 


On ornbou | ‘ith dav of Februarv. 1884. said . 


i | eTror aul ppenred ih Said action Dy 
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tnor ai lit em Zi lavof Februnry. ISS4, the 


anc | re iil it} ' ~ ved if undertaking, QO) 


Sipinel to sect) Tis f 4 ana Date. a) the Code ol] ( ivil 
, Cece >] fhe Ss | | New York 
Section 687 of s Code is as follows: ‘* The 
efendant n \ i] flmeaitel he has appeared 
nthe action, and before final judgment, apply 


' urt, tor an lischarge the attachment 
as to the whi ra part of the property at 
. ehed 
n : 1 | >» > 
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Cusnalty Company of New York. pursuant to the 
=A provisions of an Act of the Legislature of the 
_ 


State of New York, passed June 13th, 1881, being 


fr 4 Chapter 456 of the Laws of 1881, entitled ‘‘ An 

| Act to facilitate the giving of bonds required by 
. law 

d Section one of this act provides as follows: 


g * Whenever any person who now or hereafter 


may be required or permitted by law to make, 
‘execute, and give a bond or undertaking with se 
‘curity conditioned for the faithful performance 
‘of any duty or for the duty or not doing of any- 
‘thing in said bond or undertaking specified, any 
head of department, surrogate, judge, sheriff, 


> 
‘ district attorney, ‘é) any othe office who is now 
. shall hereattel be required Td) approve the su f- 
* ficiency of any such bond or undertaking, may, 


‘in the diseretion of sueh officer, accept such bond 
‘or undertaking, and approve the same, whenever 
‘the conditions of such bond or undertaking are 
‘guaranteed by a company duly organized or an- 
‘thorized to do business under the laws of this 
* State, and authorized to guaranty the fidelity of 
‘persons holding positions of public and private 
trust, and all such corporationsare hereby vested 
with full power and authority to guarantee such 
bonds nnd undertakings. But this act shall not 
prevent a justification on the part of such com. 
pany through its officers, as required by law or 
ther sureties,” 
A copy of this undertaking 1s annexed to the 
motion papers, and marked Schedule ‘* A 

lt was nilowed by one of the Justices of the 
Supreme Court of the State of New York, against 
the protest and objection of the plaintiff in error 
on or about the 25d day of February, 1884. 

The Fidelity & Casnalty Company of New York, 
tliat ruive this undertaking. did sa) unde! a special 
rule of the Supreme Court of the State of New 
York, adopted by said Court after the passage of 
the above Act of 1881. 


The rule is as follows: |. 
“The Fidelity & Casualty Company of New {' 
York, is hereby designated as a company duly 4 
authorized and empowered = by an Act of the ‘ 
Legislature of the State of New York, entitled ‘ 
‘An Act to facilitate the giving ol bonds required 


by law,’ passed June 13th, 1881, to guarantee all 


bonds and undertakings required or permitted 
“by law, conditioned r the faithtul performance 
of any duty, or for the doing or not doing of 
anything in said bond or undertaking specified ; 
and any Justice of this Court is authorized in his 


liscretion,to accept and approve of the sufficiency 


‘ 
(" . re ; : , , saat anti 

C}i citi ond Or wundePrtankinYg lh anyV SUIL OF af hon a 
Inthis Court or. otn nv proceeding, except In » 


ases, in which by law it is provided 


ever such bond or undertaking Is conditioned fol 


the faithful perforn ince oO] any duty, or the do- 


ing or not doing of anything in such bond or un 


} - i. , 4. . ; af a . i : 
CertakKing specied, i the perlormance ot the 


NV Clasuaitv Company f New York. or the same 


: / 
is executed by said company as surety ; subject 


throug! ' pDresldent or secretarv. in the Site 


manner as is reguired by law of other sureties. 


' 
suid company shall transmit to 


.* 


the Justices holding the First General Term in 


the korst Departn Pn. i] Cli veaur. a statement 
under oath, showing its financial condition on 


receding sald state 


District of New York upon the petition of the 
t plaintiff? in error. | 
| On or about the Ist day of December, 1884, an 
cm ‘4. argument was had upon the demurrer before the 
| Circuit Judge.,and he rendered a decision in favor of 


the defendant in error upon said demurrer, but 
” cranted leave to the plaintiff in error to answer the 
xd said complaint 

_—_ 


Reusens vs. The Mexican National 
' Construction Company, 22 Federal 


Reporter, 522 


| Thereafter the plaintiff in error answered the 
e" 4 complaint, and on orabout June 3d, 1885, the ac- 
7 tion was tried before the Honorable Hoyt H.  Whee- 
ler, sitting as Cirenit Judge, and a jury, and a ver- 


dict was rendered in favor of the defendant in error 
and against the plaintiff in error for the sum of 
$27,708.05, and on or about August 12th,1885, judg- 
ment was entered against the plaintiff in error for 
the sum of S28.062.86, and notice thereof was on 
that day duly served upon the attorney for the 
Piaintil in erro 

On or about the 22d day of August, 1885, a writ 
of error was allowed by the Honorable William J. 
Wallace, Crreuit Judge, and a citation was issued 
thereupon to the defendant in error returnable on 
the second Monday of October, 1885. 

This action Is now upon the docket of this Hon- 
orable Court by the number 980 

L pon allowing the writ of error, a bond, as secu 
rity to the defendant in error, was approved by the 
Circuit Judge, a copy of which is annexed to the 
motion papers, marked ** Schedule B.’’ 

Said writ of error was allowed, and said bond 
wis approved without any notice wh.tever to the 
lefemdane in error, or tis att rmeys OF counsel, 

lle bond given by the plaintiff in error at the 


time the writ of error was allowed is a bond with 


Cael 


two sureties in the sum of only five thousand dol- 
liars. 


~~ 


POINTS. 


First 


“ 
\ 
' 
lhis was an act it law and the judgment is 
fora sum of money only, viz., for 828,062.86, en 
tered August I2th, T&S) 
nde [lit a i 


28thi ruie OL TH ourt. promulgated 
December Term. 1867 (6 Wallace. V.). the defend 
ant in error was therefore entitled to indemnity 
upon the writ of erro 

“Such indemnity, where the judgment or decree 
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decided whether, where an undertaking was re- 
quired to be given with two sureties, an undertak- 
ing guaranteed by the Fidelity Company was a 
sufficient substitute therefor. 

The Court of Appeals has now decided the ques- 
tion and has distinetly held that chapter 486 of the 
Laws of ISS], * to facilitate the giving of bonds re 
quired by law,’ does not repeal or affect the pro 
visions’ of the Code of Civil Procedure in cases 
where two sureties are required to an undertak- 
sine 


het Lt 


Nichols 7s. MacLean, 98 N. Y., 458. 


This case was decided by the Court of Appeals 
Mareh 10, 1885. The appellant therein had given 
aunundertaking gi 


ee 


aranteed by this same Fidelity 


_ 


Company as a substitute for the two sureties re 
quired under section 1334 of the Code, and the 
Court of Appeals distinctly held that this could 
nal be done. 

Section 1334 of the Code provides that each un. 
uertaking given as prescribed in this tithe must be 
executed by at least two sufficient sureties 

Mr. Justice Rapallo delivering the opinion of the 
Court of Appeals, says: 

** The ¢ e of Civil Procedure (section 1334) re- 
“qnires that an undertaking on appeal to this 
‘Court be executed by at least two sureties The 
apy ellant cannot himself sign asa surety (Morss 


rs 1 | PNLT's nek. it) \bb.. \ ig 1007 


Lhe Act of 1881 (chap. 486) does not repeal sec 

nm i364. of the Code, and Is not Inconsistent 
With il Phat act applies Ont to bonds or un.- 
‘dertakings which are to be accepted or approved 
yo2u head of department, Surrogate, Judge, 
Sherif, District Attorney, or other officer, and it 
ered) thorlzes any officer who 1s required tO 

e any such bond or undertaking, to a 

biand approve the same,in his discretion, when 


uaranteed by a duly incon 


nappeal in this case Is nof 
is made to depend upon 
lndge or office ()n the 
tt even require approval 
the approval of a Judge 
for the two sureties re- 
wild, then the Act of 18S] 
and would authorize the 
proval: but there is no law 
the approval of a judge or 
poration, equivalent ro Two 
ve, conclude that the un 
being executed only by the 
lity and Casualty Company, 
iv, is Insufficient 
e is applicable here. The 
by section 688 of the New 
whose sufliciency is made 


; 


approval «| cL th \ Judge or 
1 ‘ail least tito sufficie nt 
fore, that the undertaking 
lant inerror 1s forced ce rely 
lertaking which the Court 
protie nhnice bad if the Qtles- 
cy thereof conld be presented 


ed in the New York Code 
of the undertaking of the 
be presented to the Court 
[ there had been an\ way 0 


n to that Court. this ease 


lant in error submits that 
of S28.062.86. he has only 


Stim) cob NOOO), while ite Is 


- 


Se 1 a a ath Poe ee gs 
% eT, i Wome Scie 


4 
in under the rule entitled to full indemnity for the 
whole amount of his judgment. | 
_* The only remedy the defendant in error now has, 
is by application to this Court, for he had no op- 
portunity to be heard when Judge Wallace fixed 
S; the amount of the new undertaking given upon the 


writ of error herein. 


{ 
. 
| Second. 
’ 
’ This 29th Rule also provides that ‘‘in all suits 
’ ‘where the property In controversy necessarily 
( ‘* follows the event of the sult, as in reg! actions, 
; * replevin, and in suits on mortgages; or where 
| ‘the property is in the enstody of the Marshal, 
* under admiralty process, as in case of capture or 
r ‘* seizure ; or where the proceeds thereof, or a bond 
: ‘for the value thereof, is in the custody or control 
' * of the Court, indemnity in all such cases is only 
| ‘required in an amount sufficient to s:cure the 
“sum recovered for the use and detention of the 
‘‘ property and the costs of the snit, and ‘just 
q 


‘damages for delay,’ and costs and interest on 


the appeal.” 


lt is apprehended that the plaintiff in error will 

now claim, and ¢ je rv before Judge Wallace, 

upon the granting of the writ of error herein, that 

} the undertaking guaranteed by the Fidelity & 

Cusualty Company rendered unnecessary the giv- 

ing of anny other undertaking than the one for five 
thousand dollars. 


The claim is, however, clearly not well founded. 


(7.) It may be claimed that the latter part of the 
70th rule provides for three distinct classes of 
Cuses, VIZ.: 


|.) ** Where the property in controversy he- 


Z Wh 

1 « 

\\ 

prop 
Clearly . 
ii} subal] 
lt is nota re 

' 

ray Siler 
ft Cyith tit 
lois a cuse un 
But ISS 
foritis not a 


erty, or a bond 


control of the t 


fhis undertaking 


not tauikel 


States Court 


i ‘ 
i 
. ’ 
; i 
| 
i : 
i 7 
mids 
; 
BIEL 
’ 5 
\ 
e 
7 
= 
s 
i il 
? 
yi a 
+ 
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; : | 


it 


value (ii pray te] 1 \ 


: 
: 


ime, Was i fhe custody or 


iMows the event! of the suit. a> iti 


In and in suits on mort 


eeds thereof (7. e.. the 


| for the value thereof, 


- eontrol fr the Conrt 


iced within either of the 


riiis rule. 


eplevin or suit on mort 


in admiralty 

plaintiff in error, that 

subdivision of the rule 

ument can not prevail ; 
e proceeds of prop 

‘s Cireuit Court. 

Fidelity Company was 

direction of the United 

iti undertaking for the 


stody or control of that 


ed whether those who 
ntended the hird s tba 
i} pitti . Ses undel 
; if | sili ti} ~ | tT) of 
i fin ) meaning 
; ’ t)? ' Ff is 7 
Ee i 
5 mee ' tiv, \V ’ iw 
| ;* 4 \ : 
| 
the b itl T} 
' ; ; : | 7‘ ' t?Ti 
’ ’ ; tan 
‘ iif i if itil i] 
: ’ 
> 2 mbered that this 


= * 


(‘ongress of June Ist, 1872 (17 U. S. Stat. at Large, 


p. 196), in the sixth section whereof express power 
wis, for the first time, conferred upon the Circuit 


<i 


and District Courts to issue attachments when al- 
lowed by) the laws of the different States. 
— 


['nited States rs. Stevenson. 1 Abbott's 


U.S. B., 405 


Fairly then, it may be claimed that no such case 


as the present was contemplated, when the rule 


under consideration was promulgated, 


Third 


Kven. therefore. if this Court would hold. in case 


a proper undertaking had been given by the plaintiff 


in error pursuant to section 688 of the New York 


Code, that it might have been considered by the 
Circuit Judge under the 29th rule of this Court. 
stillas such undertaking was, as has now been de 
cided by the Court of Appeals, no compliance with 
snid section 688 of the Code, this Court should 


writ of error herein, unless the plaintiff 


dISInISs f iil, 

in error furnishes within a tim to be fixed by) this 

(court. in jemnity for the whole ‘‘amount of the 
ndement including just damages for de 
Ae citi costs and interest (oq) ihe appeal,” 


MICHAEL H. CARDOZO, 


Of Counsel for Defendant in Mrrol 


- 


% * ‘ 
oagens either oly - ae ion eth Nga cqpnatyien-ses tigi ap 
e- HET 
al * 


IN THE 


Supreme Court of the United States, 


OCTOBER TERM, 1888. 
No. 980. 


a a —— 


THe Mexican Nationat Construction Co., 


Plaintiff in Error, 


Cer SUS 


(SUILLAUME REUSENS, 


Defendant in Error. 


Afhdavit and Notice of Motion to require 
Plaintiff in error to furnish additional security. 


BILLINGS & CARDOZO, 
Attornevs for Defendant in Error, 
No. 170 Broadway, 


MICHAEL ‘A. CARDOZO, NEW YORK. 
af Counsel. 


NEW YORK: 


C. S. NATHAN, 55 Cedar Street. 


1886. 


| 
| 
i 
4 
~ 


é 


a 


SUPREME COURT 


OF THE UNITED STATES. 


Ture MEXICAN NATIONAL CONSTRUCTION 
{ OMPANY, 
fin Error. 


errno 
7 
— 


(iUILLAUME REUSENS. 


Defendant in Error. 


Take notice that upon the annexed aftidavit of 
Michael H. Cardozo, verified the 20th day of 
March. ISS6, we shall move this Honorable Court 
on Monday the 12th day of April, ISS6, at the 
opening of Court Or that day, Or aS SOOT there- 
after as counsel can be beard, for an order requir- 
ing the Mexican National Construction Company, 
the plarntill in error, to give such other or further 
security tothe defendant in error for the pa ment 
of the judgment entered herein in favor of said 
defendant in error as is required by the rules 
and practice of this Court, and that if said plain- 
tiff in error shall fail to give such security that 
the writ of error herein be dismissed, and for such 
other Or further relief Wn the premises as TO the 
Court shall seem proper. 

Dated, New York. March 20. 1SS6, 

Yours, ete., 
BILLINGS & CARDOZO, 
\iarneus for Defendant in hrror. 
No. 170 broadway. 
New York. 
To 
THreopvore IF. H. Meyer, Esq.. 
Attorney for Plaintiff in Error, 
No, 32 Nassau Street, 
New York 
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SUPREME COURT OF THE UNITED STATES. 


THe Mexican NATIONAL CONSTRUC- 


Pisintiff um Error. 


Defendant mm Error 


STATE OF NEW YORK. 7 
Southern District of New York. \o 0’ 


Michael HH. ( HraoZze, being duly SWoOrTT), doth 


He pose and sal \ anpone otf the atTLOrneyvs and of 


counsel for the defendant in error. and have had 
COmTLINUOTS charge (>| this action for him as sueb 


attornev and couse from. its commencement. 


Qn or about the 6th day of February, ISS4. 
(iuillaunme Reusens. the defendant in error. com- 
menced an-.action at law in the Supreme Court 
of the State of New York. in and for the ¢ iT \ ana 
County of New York, against the Mexican 
National Construction Company, the plaitiff in 
error, to recover a sum of money only, to wit. 


. | 
the snm of S?Yo.OO0 and rterest. as for money had 


a 


and recerved Hy thie plarotill ln error To the ihe 


of the defendant Hh PPO 


Thereafter. and on or about the said 6th dav of! 


February. ISS4. tine sald = defendant 10 CO OLTOr 


obtammed a warrant of attachment in due form oft 


law against the property of the said plaintiff in 


CEG. al said action lth Sad Supreme tf ourt, 


pursuant to the Code of ¢ vil Procedure of the 


State of New York: said attachment was duly 


served by the Sherif of the Citv and County of 


, 


oe ~ — Te 


—~ - Te a. 


ee 


New York, and the sum of $30,000 then on 
deposit in the American Exchange National 
Bank, in said city, to the credit of said plaintiff 
in error, was duly levied on by said Sheriff to 
secure said claim, interest and costs. 

Qn or about the llth day ot February, ISS4, 
said plaintiff in error duly appeared in said action 
My Theodore F. H. Mever, as its attorney. 

On or about the 20th day of February, 1SS4, the 
said plaintiff in error served an undertaking for 
the purpose of discharging said attachment, pur- 
suant to sections 657 and 68S of the Code of Civil 
Procedure of the State of New York. 


Said undertaking was executed and delivered 


hy the Fidelity and Casualty Company, of New 


York, in said undertaking mentioned, pursuant 
to the provisions of an Act of the Legislature of 
the State of New York, passed June 13th, ISS1, 
heing Chapter 456 of the Laws of ISSI, entitled 

An act to facilitate the giving of bonds required 
by law.” 

\ copy of said undertaking is hereto annexed 
and marked Schedule “A.” 


Said undertaking was Q&@Awe&é \yy one of the 
Justices of said Supreme Court against the pro- 
test and objection of deponent on or about the 


23rd dav of February, ISS4. 


The hidelity and Casualty Company of New 
York gave said un lertaking in pursuance of the 
following rule, adopted Dy the Supreme (Court 
of the State of New York. subsequent to the 
passage of the aforesaid Act of ISS]: “ Rule 
The Fidelity and | asualty Conipanys of New 
York is hereby designated as a Company) duly 
authorized and empowered by an act of the 
Legislature of the State of New York. entitled 
‘An Act to facilitate the giving of bonds required 


yy law. passed June sth ISSI. to cnuarantee all 


10 


iL 


: 


13) bonds and undertakings required or permitted by 


\4 


law. conditioned for the faithful performance of 
All \ duty, or for the dog or not doing of aii\- 
thing in said bond or undertaking specified ; and 
ahi \ Justice of this Court is authorized 11 his 
discretion tT) accep anid approve of the suthe- 
leneyv of any bond or undertaking In any suit or 
action in this Court, or in any proceeding, except 
in criminal cases, in which by law it is provided 
that anv bond or ut | I “king shall lye accepted 
or approved by any Justice of this Court. when- 
ever such bond or undertaking is conditioned for 
the faithful perrormanece of Ltn duty, or the 
doing or not doing of anvthing in sueh bond or 
undertaking specified, and the performance of the 
conditions thereof Is 4 laranteed Dy the Fidelity 
and Casualty Company of New York or the same 
is executed Dy said COMPANY as surety, subject, 
however, to the requirement by said Justice of a 
justification by such company, as such surety, 


j5 through its President or Secretary, in the same 


. : . ] , 
sthanner as Is required DV law ol other sure- 


ar 


ties, The Secretary of said Company shall 
transmit to the Justices holding the first General] 
Term in the First Department, in each vear, a 
statement under oath, showiny its tinancial con- 
dition (ot) the ist TAA of December preceeding 


sald statement. 


On or about the 2oth day of February, ISS4, the 
complaint Wills Luly served in said action: ana, 
on or about the 2sth day of April, ISS4, issue was 
jommed ty \ the service of a veneral demurrer (on) 
behalf of said plaintiff Mh error 

The issues of law raised by said demurrer were 
upon the dav calander of said Supreme Court on 
or about the oth dav of May. ISS4, for trial. 


On said oth dav of May, ISS4. upon the petition 


of said plaintiff in error. said action was removed 


J 


to the Cireuit Court of the United States for the 
Southern lhistrict of New York. 


On orabout the Ist day of December, 1884, said 
action came on for tral before the Honorable 
William J. Wallace, Cireuit Judge, upon said de- 
murrer, and was duly tried: and thereafter a 
decision Was duly rendered in favor of said de- 
fendant in error upon said demurrer, but grant- 
ing leave to said plaintiff in error to answer said 


complaint, 


In the month.of January, ISS, said plaintiff in 
error duly served an answer to said complaint. 


Qn or about the third day of June, ISS5, said 
cause was duly called for trial before the Honor- 
able Hoyt H. Wheeler, sitting as Cireuit Judge, 
and a jury, and the issues of fact and law were 
duly tried: and thereupon a verdict was duly ren- 
dered by direction of the Court in favor of said 
defendant im error and against said plaintiff in 
error for the sum of $27,708.05, 


On or about the 12th day of August. 1SS5, judg- 
ment was duly entered against the said plaintiff 
in error for the sum of $28,062.86; and notice 
thereof was on that day duly served upon the 
said attorney for said plaintiff in error. 


Qn or about the 22nd day of August, ISS5, a 
writ of error was allowed Dy the Honorable Wil- 
liam J. Wallace. Ciremt Judge, and a_ ettation 
Was thereupon issued, directed to said defendant 
in error, returnable the second Monday in 
October, ISSo. This cause is now upon the 
docket of this Court. numbered 9SO. 


[pon allowing the aforesaid writ of error, a 
hond., as security tO the sad defendant in error, 
of which a copy is hereto annexed, marked 
Schedule Bb, was approved Dy the Honorable Wil- 
liam Jd. Wallace. Cirenuit Judge. 


iv) 


LS 


19 


2) 


ft 
21 - The said writ of error was allowed and said 
bond approved without any notice whatever to 
the said defendant in error or his attorneys or 


eounsel,. 


MICHAEL H, CARDOZO, 


Subseribed and sworn to before ¢ 
me this 20th day of Mareh, ISS6, \ 


paar J. NATHA? 
“< ISEAL, | Notary Public. in and for the 


(ity ane (County of New York. 


SCHEDULE ‘A.” 
23 SUPREME COURT, 


(iry anp County oF NEw YORK. 


(IUILLAUME REUSENS 


lndertaking on 
discharging at 
tachment 


Tue Mexican NATIONAL CONSRTUC- 


~4 rion (‘OMPANY 


+ 
\n attachment having been issued inthe above 
action to the Sheriff of the City and County of New 
York. and the defendant having appeared in 
such action, and having apphed to a Justice of 
this Court for an order to discharge ie’ sale - 
Now. The \lexiean National! (onstruction Com- 


a) 


‘ 


pany, a corporation duly organized and existing 25 
under the laws of the State of Colorado, hereby 
undertakes, pursuant to the statute in such 
case made and provided, in the sum of twenty- 
nine thousand dollars. that the defendant will, 
on demand, pay to the plaintiff the amount 
of cll) judgment which bay be recovered in the 
action against the defendant, not exceeding the 
above mentioned sum, with interest. 


Dated. New York, February 20, 1SS4. 


26 
THE MEXICAN NATIONAL CON- 
STRUCTION COMPANY. 
" IL. 8.| By WaLtrerR HINCHMAN, 
| Preside yi. 
' + 
, Attest—-(ikoRGE BERNARD, 
Iss ist. Seer hanvu 
In the presence oft 
THro. H. FRIEND. 
27 


STATE OF NEW YORK, 
City and County of New York, (> 
Be it remembered, that on this 20th day of 

February, ISS4, before me personally came Wal- 
, ter Hinchman and George Bernard, severally to 

me known and kown to me to be the President 
, and Assistant Secretary respectively of the Mexi- 
ean National Construction Company, and the 28 
same persons who severally subsermbed the fore- 
yoing instrument as such President and Assistant 
secretary respectively, 

And the said Walter Hinchman, being by me 
duly affirmed and the said George Bernard being 
by me duly sworn, did depose and say, and each 
for himself said that thev severally reside at the 
Citv of New York : that he. the said Hinehman, 


' : ! f a ‘ . : } : : ‘ . - 
99 Ix the President. and be. the said Bernard, is the 


\ssistunt Secretary of said COMPANY | that they 
<everally know the corporate seal of said com- 


pany: that the seal affixed to the foregoing in- 


struments I~ such Corporate seul: that it Was 
affixed thereto 4b WUTAOrLEN of the jourd of 
Directors of said company: and they severally. 
in due form of law. acknowle lged to me that they 
had signed, sealed and executed the said I- 
strument for and on behalf of said company, by 


4%) authority of its Board of Directors, as its free and 


oluntars Act anid deed, ror the lines anc PuUpPOSses 


jnerein expressed, 


‘Tn withess whereof, | I) ive’ hereunto sub- 


scribed my name and affixed my 
official seal this 2Oth Lay of Febru- 


ruary, A. 1). ISS4 


Theo. H. FRIEND. 


Notas if Puhlic. 
5 nand for the City and County of 
New York. ’ 
’ 
SUPREME COURT, 
(iry anD County oF NEW YORK. 
(GUILLAUME REUSENS 
) 


*-* 
wee 
! . 


Ture Mexican MaTionaL Constrvic- 


rion (| OMPANY 


. In pursuance of the provision of an Act of the ) 
Legislature of the State of New York. entitled ; 


"Am AGE tH facilitate the vIViIng ot bonds re- 


a? 


7 


quired by law.” passed June 13th, ISS1, The 
Fidelity and Casualty Company of New York, in 
consideration of one dollar to itin hand paid, the 
receipt whereof is hereby acknowledged, hereby 
vuarantees the performance of the covenants 
and conditions of the within undertaking. 


In witness whereof, the said Fidelity and Casu- 
alty Company of New York has caused its cor- 
porate seal to be hereto affixed, and the same to 
be attested Dy the signatures of its President and 
secretary. 

WM. M. RICHARDS, President. 
ROBT. J. HILLAS, Asst See’y. 


(iry AND CouNTY OF NEW YORK, ss 


On this 20th day of February, 1SS4, before me 
personally appeared William M. Richards, to me 
known. who being Dy nie duly SWortd, did depose 
and sav that he resides in the City of Brooklyn, 
N. Y.: that he is the President of the Fidelity 
and Casualty Company of New York, the corpor- 
ation deseribed in and which executed the fore- 
yoing instrument : that he knows the corporate 
seal of saul company ; that the seal affixed to said 
Instrument is such corporate seal: that 1t was 
attixed yy order of the Board of Directors of said 
company, and that he signed said instrument as 
President of said company, by like authority, and 
that the habilities of said company do not exceed 
its assets, as ascertained in the manner provided 
In Section 5. Chapter 486, of the Session Laws of 
ISS] 

JAMES |. MENAIR, 
\ Notary / Notary Public, 


> | ° ° 
j Fen. ' New York { 0, 


14) 


a4 “SCHEDULE B” 


CEREOUIT COURT OF THE UNITED STATES 
OF AMERICA, 


For THE Sovrnern District or New YorK, IN 


THE SECOND CIRCUIT. 


isUILLAUMI L.EUSENS 


bond for Dam 
ages and costs 


Tue Mexican NATIONAL CONSTRUC- 


TION COMPANY 


Know all men. by these presents, that we, The 
Mexican National Construction Company, as 
principal, and William M. Spackman and John 

D. Probst, as sureties, are beld and tirmiy bound 

eg unto the above named Gillaume Reusens in the 

sum of tive thousand (5.000) dollars, to be paid 

to the said Guillaume Reusens for the payment 

of which, well and truly to be made, we bind our- 

selves and each of us. our and each of our heirs, 

executors and administrators, jointly and sever- 
ally firmly, by these presents. 

Sealed with our seals and dated the 22d day of 
Lugust in the vear of our Lord one thousand 
erht hundred and ervhtv-five. 

40) Whereas, the above named, The Mexican Na- 


tional Construction L OnDEp MAD has prosecuted a 


writ of error to the Supreme Court of the United 
States, to reverse the nudement rendered nN the 
above entitled suit. by the Cireuit Court of the 
lnited States. for the Southern District of New 
York . Now. therefor , the condition of thus Olli- 
vation is such that if the above named, The Mexi- 


| ean National Construction | OmMpany, shall prose- 


- 


1] 


cute said writ of error to. effect and answer all 4] 
damages and costs, if it fail to make its plea 
good, then this obligation shall be void ; other- 
wise the same shall be and remain i full foree 
and virtue. 
THE MEXICAN NATIONAL CON- 
STRUCTION COMPANY. 
By Watrer HINcCHMAN, 
Pre sident., 
Attest W. W. NEVIN, Secretary. 


, , ») 
Ws. M. SpacKMAN,§ |L.8.| 42 
IL. 8. | J. D. Prosst. pa 
Sealed and delivered and taken 
and acknowedged this 22d day 
of August, ISS, before me. \ 
|SEAL. | THeo. H. FRIEND. 
Notary Puhlic. 
N. Y. City and Co. 
UNITED STATES OF AMERICA, | 43 
SouTHERN District or New York. \ 
William M. Spackman and John D. Probst, the 
Within-named sureties, being severally duly 
e. ; . 
sworn, depose and say, and each for himself, says 
that he is worth the sum of Ten Thousand Dol- 
lars. over and above all his just debts and habili- 
ties, 
WM. M. SPACKMAN, 
J.D. PROBST, (4 


Sworn to this 22nd day of August 
A. D., ISS5, before me, 


‘Toro. H. FRIEND. 
Notary Puhlic. 
N. Y. City and Co. 


[ndorsed ye \pproved Lug. 2 nd. ISS). 


W. J. Wallace.” 


“ 


JOS. H. CHOATE, 


In the Supreme. Court of the Wnited States. 


OCTOBER TERM, 1885. 


THE MEXICAN NATIONAL CONSTRUCTION _ \ 
COMPANY, 
Plaintiff in Error, 


1 Mo. 980. 


/ 


GUILLAUME REUSENS, 
Defendant in Error. 


APEPIDAVID 


in Opposition to Motion for Additional Security. 


THEODORE F. H. MEYER® 
Attorney for Plaintiff wn Error, 
No. 32 Nassau STREET, 
New York City. 


UF Connael, 


7 | 
} IN THE 
Supreme Eourt of the United States. 
x . “* J, 
. OcroBpEeErR TERM. 1885. 


THkE MEXICAN NATIONAL Con ) 
" STRUCTION COMPANY. 


Plaintiff in Error. 


No ORO 


GUILLAUME REUSENS, 
} Defendant in Error 


' UNITED STATES OF AMERICA. 
STATE OF NEW YORK, 


| Southern District of Ne 0 Yo i: 
City and County of New York. 
, THropore F. H. Meyer, having first been duly 38 


sworn, says, upon his oath, that he is the attorney 


’ for the plaintiff in error in the above entitled cause: 
‘. that this case was brought to this Court by writ of 
’ % error to review a judgment rendered Di the Circuit 
Court of the United States. for the Southern [is- 
} trict of New York, in ao action which had been 


| originally brought in the Supreme Court of the 
: State of New York, for the City and County of 
New York, by Guillaume Reusens, as_ plaintiff, 
against The Mexican National Construction Com 
pany, as defendant; that said Reusens is an alien 
if resident in New York, and the Mexican National 


Construction Company was, and ts, a corporation 


created and existing under the laws of the State of 


Colorado. and thi; [ thie said action Was commenced 


February 7th, 1884, by attachment 

That the Mexican National Construction Com- 
path \ thereafter, and on ol} about the Lith day of 
Mebruary. 1884, in conformity with the provisions 
of the statutes of the State of New York relating 
thereto, a] plied for an order to discharge the aft- 
tachment as ia) i iie vhole 7 the property 
uttached ; that upon such application the Mexican 
National Construetion € npanyv gave and filed an 
nndertaking with tw » sureties : that (ot) the l4th 
day of February, i884, the attorneys for said 
Reusens exc pted to tive ufhielenes of the sureties, 
and thaton the 20th day of February, 1884. de 
hehalf of said Construction Com- 


prea \ ' (fered in pen Clourt cl new under 


taking. exeented bv the Fidelity and Casnalty 
> EEE P CUTE 1 Surely : that the S; il Reu 


sens thenand there objected to such new undertak: 
ing ou the grounds, first, that there should be two 
sureties, citi second, aint thie undertaking Wills le- 
fective In form, for that the Midelity Company had 
executs (| fhe same as SUTreUYV, whereas if Was by law 
anthorized to guarantee the performance of its 
COT litions nih 

Phat the Court overruled the first objection and 


sustained the second, with leave to eponent to 


ruaryv, ids, eponent nm behalf of the said Con- 


struction Company, otfey (| anorner new rbricte rtak- 


‘" : = — : = a7 ‘7 
neg fhe perbormance ne’ CONAITION Oo which wis 
’ ’ 3° 3 ,* } ‘ 
rounranteed t>\ lie ey re Lrirty Aha Castnalty 
, sail ‘ tr 
Company, ana 7 CODA of whieh un 
‘ i 


dertaking and guarantee is part of the moving 
| Reusens then and 


Phere mrsyin objected id) fle last mentioned under- 


iKing and wunratites ereof, on the ground that 
’ ’ = P " ° e 
sitak should re [wWos i] LiCe e that such onjectlon 


ES RES AO OTS: eae NNR ARR. aR ar 


. ~~ 


was overruled on February 25. ISS84; that 
thereupon the said Fidelity and Casualty Com- 
pany justified through its president, who being ex- 
imined on oath on the part of said Reusens pro- 
duced a statement of the assets and liabilities of 
suid Fidelity Company, and testified that the same 
was in all respects true and correct, and that such 
lestime ri \ was reduced to writing : that thereafter 
the Judge who presided at the term of said Court 
found the surety sufficient, and annexed the 
stutement and examination to such undertaking, 
and endorsed his approval thereon, as follows : ** | 
hereby approve the within undertaking and guar 
antee thereof. Dated New York, February 25, 
IkS4 © Donohue. | et and so endorsed, caused 
the same to be duly filed. 

Phat itherenpon tiie properly attached was re- 
leased pursuant to the order of the Judge. 

That said Reusens did not appeal from the de- 
cision of the Court overruling his objection, 
and accepting or approving the said under 
taking and guarantee thereof: nor did the 
siid Reusens thereafter take any steps to obtain are 
view thereof by appeal or otherwise : that the time 
to appeal to the General ‘Term of said Court from 
the ruling and determination of the judge presiding 
at Special Term had expired, when, on the fifth 
day of May, 1884. the cause was duly removed to 
the Cirenit Court of the United States for the 
Southern Distriet of New York, at the instance 
tm plaintiff im error; that thereafte! 
the said Reusens did not take any steps in the 
last mentioned Court to obtain elther a review of 
said determination as to the sufficiency of said 


undertuking and guarantee. or a rehearing of that 


natter, nol did he = apply fon furthe 
or other security. although the case cited 
on the brief on behalf of the defendant In er- 


ror. viz: Nichols 7s. MacLean. 98 N. Y., 458. was 


decided on the loth dav ol March, 1885, about 
thre months prior to the trai of this Cuatse, and 
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Exhibit i. 
U0. 8 CIRCUIT COURT. 


SOUTHERN DISTRICT OF NEW YORK 


GUILLAUME REUSENS 


HE MEXICAN NATIONAL CON 
STRUCTION COMPANY. 


SoUTHERN District o- New York, | 
Cily ana f ountly of Ni Te Vo) | ; 


SS. 


hibkopore F. H. Meyer, being duly sworn, says, 
that he is the attorney for the defendant in this 
action: that the action was commenced in_ the 
Supreme Court of the State of New York in Feb 
ruary, 1884; that an attachment was issued in this 
action against the property of the defendant, which 
ittachment was discharged by an order duly made 
on the llth day of February, 1884, upon the de. 
fendant giving an undertaking in the sum of twen- 
ty-nine thousand dollars that the defendant will 
Oi demand pay to the plaintiff the amount of any 
judgment which may be recovered in the action 
avnuinst the defendant not exceeding the above 
mentioned sum, with interest, which undertaking 
vas approved by a Justice of the said Supreme 


Court. from whence the suit was thereulttel duly 


remy i to this Court 
Phat fiereutter this “Lise Was tried before the 
Hon. Hove H. Wheeler and a jury, and a verdict 


~ 


} } - 7 ie) » 
PeldelretL on rie if Tt) (isi \ (>i June. ISS.) (sl M24. 1G 


OO in favor of the plaintiff and avalinst the defend- 


ant, and on the 12th day of August, 1885, judg 


ment was entered on such verdict, with interest 
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TRANSCRIPE OF RECORD. 
SUPREME COURT OF THE UNITED STATES. 
Coc PORTER eche MM, Ieee. 
No. 1296 
an .MBRIA IRON COMPANY, APPELLANT 
aw 
fHOMAS ®. ASHBURN, TRUSTEE OF THE FIRST MORT- 
GAGE BOND-HOLDERS 
7 
; \ ‘ NITED TATES FOR 
} i] . - tilt 


FILLED MARCH 22, 1886. 
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THE CAMBRIA IRON COMPAN’ \PPELLANT 
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SEPT. ZOTH. 


his day (Sept ~Oth. ISS5) this cause came on to he heard before 

| Honorable D. W. C. Louden, sitting in chambers, on motion 

. or tne receiver heretoiol Ap po ited in this cause, and it appearing 
to thi uid ladies Lhe it the time oF the appointment ol said re- 
Ory ' . | ' s Tiedt 7 Lo the employees ot 

Sap compa | Services 1th om iting’ 8 i ral road. it 1s therefore, 

a L\ Lil Sent . om rLiecs, cred f t sald recelve r, aiter pay- 
<penses of said railroad and debts incurred 
ment, Snati CLP PES any earnings ol 

Re =f) ra iro! Lil LO Lite s he mav deem for the inter- 
‘i parties to t : Lion tow bavment ol the debts due 


irom > COlpan LO Salad Operarvol it the time of his said appoint- 
i ’ 


t\ 


D. W. C. LOUDEN, 
j oe (hy Pleas. 5th Dist. of Ohio 


SEPT. 20 


|) es the plaintif sts to the Hon. Judge D. 
\ ‘ | hambers, that R. M. Shoemaker, | LJ Ashburn, 
NM. Jam P. F. Swing. and L. W. B shop ar rustees under varl- 
Os Mort 3 i) re adelendal | e % ineinnati and Kcastern 


Railway ¢ theretore. ap r to have an interest in the 


- 
s 


subies tter of t tion and are proper to be made parties thereto: 
i ' ia] , rerevy ord red that 
di R. M. Sh O] () Ashburn. M. Jamison. P. F. Swing. and 


I, \\ He | es. TI L| r appeal ie 1] thie cease it writing 


M. JAMISON [rust 
R. M. SHOEMAKER 

i P. F. SWING, 

rd. ASHBURN 

| BISHOP 


od 
ns 
nt oe 
~ ul 
oe 
ee 
— 
ood 
—— 
et. 
we 
« 
— 


~ ; . 
o . 
— 
—— " 
s ~ 
; 
' - “ey 
s , ~- A Coane 
é < 2 - _ nd 
~~ —= 
- -- ” - - 
= . “ 
~< . 
P . a a 
- ~ 
é 
. ~ 7 — a we 
. — ‘ 7 
- = i - 
~ . - ; 
ul 
- a 
- - ~ 
- —_ = - - - 
; —— . , ~ 
; 2 " ~ - j o~ 
. — gat < 
- “ * - - a 
~ - # 
, - Saeed - —_ - 
eed ~ 
. — P en 
eee o a 
> j - > / s 
— j 
; . ° 
. 
‘ 
- # 
— 
- P , * - 
- - = - 
j - - . - r 
-~ . j 
~ 
_ 
— 
- » 
- - 
» > - ed ae “ 
© ™ ' . _ 
. ; 
—_ one ~ | = 


i li ea ata ME 0 le ES 


12 


’ 
it) Tié 
> ,* 
peut pe 
a a 
a*atai 
' : 
} 7 T 
Ft 
CVC 
y » 
peck \ 
{ 
rarer 


THE ¢ 


} ’ 
1i¢°™ tT 
“ere 
hia 
. 
* ?F 5 F 
liil | 14 
" 
’ ee. 
i 
. ‘ 
" 
' 
p™F ' 
j 
' ‘ 
: 
; 
' 
‘ 
’ 
‘ ( 
‘ 
; 
‘4 
‘ a ' i 
’ 
> 


LMBRIA 


udgme 
Cerulii 
.7 = i 7 
‘ “A : 
“a ae 
‘ ‘ ‘ 


; * ; 
I : 
™ ¢ 
" ‘ 
’ 
’ 
~ 
; 
' ‘ 
‘ 
™m |§ ‘ 
? 
sci 5 
; 
i) 
‘ a 
\ ' 
; 
i ; 
| 
; ~ 
: 
: 
. ; 
; 
; 
t ’ x 
' ; 
‘ : 
; 
= = & 
| 
; : 
‘ 
" : . 
’ + 
’ F 
' ; 


PRON 


| 
hii {) 
’ ” 
oo 
. 
‘ 
‘ 
j 
_ 
> a 
: 
’ , 
’ 
i 
ed Ek as 
P 
e 
: 
. 
' 
, i 
| 
P 


, 17 e . . 
wi ' 1h) i\ iy Prope) 
° : 
: . ; 
‘| 
Fy ift | > 7 457 .. : 
. sas ae i | til j 
i 
j ’ Beees =S Fr , 
iting ‘ : i i ' 
t 
, 4 . 
' —_ 
th? ' ; bt ot £ ~ ' 
" cel , 
’ . . an 
' : ‘ . 
’ ; 
i] ' ‘ ; 
’ + 
H > 
’ 
‘ 
set y 3 ; j . 
; ’ j ' 
‘ ; 
; 
- ~ » 
= ele a ' 1): ] 
" 
- ’ 
‘ ‘ \ { 
" 
. : . . 
, ‘ . 
? ~ ; ‘ 
_ 
| ‘ 
{ } ‘ ' 
| R 
' 
i 
‘ 
r ’ 
\ 
‘ 
‘ ' v . 
j? 
| (} 
} 9 
; 
\ i} 
J 
‘ |? { ‘ 
. 
' ; 
i 
; 
| - 
' 
; 
' | 
: ' a ~ 
i\ i 
: 
: ; 
; ‘ : : 
. ’ 
; , 
~ y 
' 
" 
- ; [ 


t 


ee Ec 8a ee. 


- - 
es 
a 
- 
oo ee - 
- * 
— 
~ 


~ 
oe 
~— 
; 
aoe > 
~ 
em 
~ — 
-~ 
Pi ° 
— eel 
_— > 
- ene 
— ~ 
> ~ 
i ; 
° . 
a 
; 
- 
> 
a 
- 
— - 
mf — 
a _ 
- 
~ 


> ee 
a a. ” 
ao an 

~~ 

pmeaenee — 
-_ - 
: = ew 
— - 
- 


o . Gung 7 re] 
en ; ~ + - aaa - = a 
_ -— _ ~ ~e ov ” 
_— ~ - 
" —_ — — 
—_ a -_ _ 
~- 
- ° - - 
— _ - 
- - ~ 
- — as i -, ~ ” 
- - — am a a - - 
ed , i 
- j 
. 
; 
Z 
j 
j 
os f 
we 
, — 
— 7 . 
= ‘ 
— 
* ae 
- 
~ - 
- - * 
1 geen “ 


a 
~ ~ 
~e 
— j 
in - 
, — - 
a ——— - 
— cian = ° - ad . ” 
e ‘ ; 7 
A -_ - -~ ee 
. ” 2 
= - Saal 
_— - 
~~ ° 
a - = - * o~ 
ee — a - ~ 
‘ ~~ 
= j " 
- . - “« 
7 a a - - 
oe j - - ° — 
- = - - - ” ; 
owe ~~ - : ‘ ° = 
on oa ‘ > 
- ~ 
~ — ~-s j 
— - « 
v4 e a -— - —_ - ao 
“ ‘ 4 “ - 
—w j em S - = 
— al oa “ ~ 
—— _ — ~ 
¥ Guves - 
o 
, ° - 
~ ~~ a j o- - ~~ 
— ° ~ 
~* ~— — s — f 
me = - - - ; 
= . A o ‘ 
oe - ; = - - - = 
f a » ua - 
« 7 ~ < i 
we one - ™ 
~, a 
_« ” ~_ 
; . 
2 —_ j 
= | 
- . 
, sal . 
oun 
em . 
a , ~ 
~ - - 
7 a — 


le 


ee 


= ate el 
j —_ f ~ 
a / 
oe ™nnns “ 
7 
a - 
> ; 
oo - 
J ™ me 
f 
wf 
a ee 


ee 


= — 
a 
- a 
i 
_ 


~ oF j a. 
. - —~ 
a 

. 
» 

° 

J 

° 

f 
. ; 

J 


mee ~ 7 
, -4 
° ~ 
° £ 
- 


. rPHE CAMBRIA IRON CO. VS. THOS. Q@. ASHBURN, TRUSTEE, &c. 17 


(direct, a ay hdvgiment ned direction of tne Court 1 regard LO 
his dut nises, and that the interests of his trust be pro- 


MATTHEWS & SHOEMAKER. 


A VV ‘ ry Mak ; / nstecr 


—e 


; , 
KS and, nha ng 


se, appears and, by way of 


, 
' . ¥ nurpose of and doing 
: : ~ () engaged in the 
‘ i ' ()] railroad irogs, 


swt | 3 | lroads: that on the 
- 


ir til) f ichtv-two 


i raerenaant Wn 


,” ling its road | in conducting 


; ' Tried) 
4 7. 
- ; ; HVe] 
. 
‘ ' if Sid 
. 
’ . 
~ - ; i tii ” 
' 
[ | : : Lie 
’ ’ ; " 7 
\ “ELTA Le Part 
srt? ;- ™ 
d 
| 
: i ’ ‘} 
} ‘ ‘ 4 cA ill 
; t li- 


| - i raiiroad 
i@btl to LboemM 
‘is 


, ae Te . <i ti meron = 
itil . ERIDA IRON CO ‘ic Pitas ‘? \ Lp3 Ne Liat Pil a\ 
| | ‘ ’ i} 
‘ ii ; 4 ; ; :P) " . ! ‘ : o 1 4 
a ' ud] ii ai = " BIGLVNGIDILE tCC TI turned OoVvel Lti 
; t +f ' + | . . 7 oryt 
| (] } till te I Lic YVY AVEP tlla Le Li Cy 
; | | ; 
. 4 ' . 
» by | rights of said bondholders 
: . . 
} esdaT ' 1i)}¢ i . ’ ~ {ij ’ 
' . 
’ ' , : ‘ ’ 
/ j 32.9 8) Pea Oty + ii . 
' ,*i ’ | ~ 
~ | that? ‘Be 
j ' 
' 
’ . 
= 3 i ‘ . 
ites. ue i 
, s > * 
ss ’ , 
; , 
j ’ 
7. " 
. 
ry. . li} yyy, 
j ; ' 
} ii . ‘ i 5 S 
4 ‘ 1 ; * r ¥ 
; \ be, | f 
“WING VIC ENIS 
J 
“y j 
; } 
‘ 
’ 
7 : , / ; » 
" Be ,% ' ,\ . 
Pris, O | GCICHadaAnUs, NAKCS Oa 
} ‘ , 
; : " 3 
i ' tl wine I im ~ Te ILigt ‘ ' 
: t s. 
— rt ; 
Pil® tes’ 
Swan, ’ 4 r+ " ; ‘ " ’ ‘ '\ ~ ii > . ii, 
- : ' 1 , 5 oe iii \ pratt ih ' a? 
2 | 1 
; )} >." 
\ i ; 
‘ ,” ’ ' \ ‘ 
| ) ve kl UMA is 
‘ACY & EKUCHUMAN A 
' F 
rsy f 
A 4% FE li 
+ 
’ 
| 
| 
| 4 
; 
| of M b s cause came on to be heard 
1} ee — e al , 
i i ‘ : ria ; Pat i= stint , 7? ' AG 
i 
i } 7 , ; , fF ¢hia 1 ; } «& 
; 1 baat? si * | 
> , > 
' \) “aa ’ . oe ¢ “<2... ; ‘ ; 
. 4% ‘ i iti i' ‘ : 
: > ivy ’ ey 7 
‘ : ; a ; it etée - ed ; i » ; =f 
; 7 ’ ‘ ’ >} ty ’ ’ ‘ ’ 
. LO. ' | <li i i 
i 
‘ ’ * : Be. i ; iy 
(i A > Gane i i : ~ | 
, e 
| ee } rye) ' t> rec Wau = ! ‘ 
: + 
\ ae i\ ve to secure tiie I 
" 
’ ’ ‘ . . . ’ 
. 
| | = ’ ' ; 
‘ - \ (*\ ‘ i > ‘ . 
1? ' ; 
i 4 _ ' | it? | ‘ ! ; \' | 
’ f ‘ ’ \\ ; ‘ | : ’ ‘ 
; : . ' ‘ Pel Fo : .\ ’ ’ ' 
Y : j 
s | ’ ' ; i . ” . - * 
' ' nad, Tu T 
: _— * \\ ; " » 
. ‘ ' tii a » >) ‘ recelve _ itt — @ il . 
? ' " 1 , 7 : > , " ~ ; ' + n " ; 
bi CAL LALA hbk Va At CCCSSiTS\ at ib chiiti iid 
. 


y 
4 | 
at 
‘ 
> 
; 
‘ 
; 
‘ 
+ ‘ 
‘ ;*™ 
. 
: 
4 
| 
; + 
; 
y 
; 
: 
: , 
‘ ‘ 
: 
‘ ; 
Bs 
% 
a 
, . 
. 
| . 
hb 


mane ona 
_ o 


ane ? 
- - 
- ~ 
~ 
. oe i 
oui 
" oe » 
— 
. 
* 
~ 
. 
- 
~ os ; - 
~ 
. 


i 


. 
; 


» 
o- 
~ 
: 
5 
—_— 
a 


’ + : { : ; 
<TR y TRUST] ha 
} , 
iw ’ : . —T . * toy 
& Ltmnwria Iron ( ' = « .' ' ‘i 
i> 
| }. + ‘ ’ : » ’ ; 7 
i> renusviva : in . ‘ ’ ' Je ai + 
. ; 
?* ’ : +} r ‘ | 
bail ‘ C7Liit . 2 ; 
; 
is 4 ‘ vat, . , i { 
j J j -— ‘ 
: , : ; 
: = ‘ 4 : 
e ; 
7 
' i ‘ ' 
} 
' 
: ° | 
j 
‘ 
i 
a te 
, : s 
~~ 
’ 7 
om ~ 
~ 
, 
\ 
~ ' 
. 
; ~ 
, 
| 
\ j 
' 
‘ 
> 
. : 
’ 
~ 
4 
> 
™ i 
‘ 
, 7 | as ;* " 
}. ” | _ 
be : ! ’ ' ea ’ 
j) 
p 
j 
’ 
1 i> 
vi i\ \ ~ 


: 
thre « 
ss 9 | 
ana 
; 
’ 
t 
\ i) 
5 
' 
i 
? 
~ 
r 
a 
oh 
~ 


, 
(if 
Al 
= * 
: 
{ 


cy 
ri(ys 
’ ; 


4 (To) 
rec 
\\ 
5 
; 
: 
; 
j 
fl 
~ 


+} | "y : 
pret Lait (if renala : 
’ " 

i ‘ l) j ; 

rikdit | mit SHid Lit 
' 

thee yi] 7 Bat * 
, 4 
~ Liss ms 1d) ’ ’ 
i 
’ ’ 
ee) ; t-(t itl riyeil i ist 
. , 6] 

Cr tad Dechy, tiie .. 
I eed iT ‘ 
i> i ¢ ! )" 

4 j ; 
: ‘i ; 
} 
’ 
i 
+ 
! : + 
4 ’ ‘ 
? “ee 
7 
4 
,°7 . , P 
; ‘ , 
’ 
™ i 


5 | 
\ i 
f 
’ 
. 


it 
; . 
' : 
, 
’ 
~~ , > 
’ ' | 
4 i 
; 
‘ 
; i 
‘ » 
. : 
’ $ 
at 


| 
rai 
} 
: ‘ 
| 
te 
TT I 
> 
. 
I 
’ 
% 
, 
if 
+ 


— ne 


THE CAMBRIA IRON CO. Vs. THOS. Q. ASHBURN, TRUSTEE, & Le 


. ’ : rar " .% i] P : " 
: iv? : , | ‘ | ’ :7 1] " ; } " st | } i 
“iii pitt oO] riaiirowe i} Wii {) it) ~~ | as & Liit tital CPi : ’ e. Lis¢* 
¢ | . + ; + " * vee vee? +} ’ ’ " ‘>) ¥e* ty : " — oy j 
; » 
rid’ Te clbitad tt? CCPLESLIE Lat si' list Tiactas Pint? i \ ws Ce ' 252 @ ce iita 
j : ] : " 
+ ; ’ 7 ; ’ ’ ; 
1) ry? ‘ xz | ,0)] ear (*riiss BM 7 ‘ tj ,i¢) i " “ } } (vidi. 
* » Mi 
ies COW tl ii it KRS 
: 1 ’ 
t} pyc 7 ry? , \ ’ : } | : ’ <¥ 
Lis 1 i i* tril ik aliits Bhewl Fi ,TrL IA i ' ‘ ’ Lt? | ,' ep 
' ’ Ti 4 ’ 1) ' | “a : ’ ’ ; ’ 
" . Qe ij cLi™=t) tii teat ' i -? ahildta Lit ‘\ iw p Tol Crile it’s 
" " , 
’ + i ‘ 
: +7 ?) ‘ ' - ~F 47 ’ : ’ : 47 3 ; 7 
) i : i : i ‘ ii ‘tit > ; titi } ‘ i pS s' ; =i | iehii- 
ni ‘ 
. — ; ; ‘ . \ . —“— 2° . ~ - 
1 Criss ~! i ; i) ij ‘ | ‘ i ‘ i if i ry at 
, , ; : 
: ; P ; ; ’ ae : ’ . ; " ’ ' re t } 
‘ ~ a? i ‘ ‘ss = % = ine - ' i i (PELE Ua 
. _— - 
t , ,*? > * ’ ’ > , 7 > 3 = , « >, 
if CTCOl] 4 | ct Ce w ys I nave rial 
. , ' 
, ’ J ’ 7 : . 5s. @ , , +t * i = sa f 
’ si rs ‘ 4 ‘4 ‘i u , ‘ . 4 i it at 
| | \ | ; ; ; ’ ; | 
if {ii +\ = ‘i ‘ i » ' i Att i <i 2 
7] : y , > : > ’ 
| ; ' i ' ? ;*f . ‘ ‘ 1] ; 7 j ae tii ' Ol 
p ; * 
‘ ; | ‘ ‘ 
’ ’ ! . ; ' ’ + ; 
i - a ' a. A , ‘ '% ; ‘ ‘ a + ri ; : ;i' 1) ct 
’ 
| } j ‘ \ 
" ’ i 
: ’ i . | ! \ ! } ! ‘ } | 
' ‘i mets j i ' a ‘ 4 ‘ i ‘ : ' 4 . , read Li 
; 
: {3 } 
4 | ’ ’ ’ ’ ; ’ : _ " ‘ +y) ; 
. : j ' ; ;rae ata ‘ Lita ; + ‘ , . ‘ fELiis@eit’e 
. ; “1% " " : ~ : my ’ ’ t } ’ ’ ' ‘ : ‘evri. 
ij i i ’ if it) ' i ' i , » 4 ; iti t t moiib Vi tid] Pill 
" . ; ’ ’ ’ "ha " + % ; ‘ ’ 5 
y « if . ~ ie if ae (i al pC Places 
: 
, ‘) * ; : i ’ 
s F : ry 4 , 
| 
; + " ' 2 4 ' i ; ; 
\] cil 5 » . Lal : " it CAad . j iis ij } ‘il i Silla 
" 7 ‘ + + . . ; ; ‘ 
‘ + + ’ ‘ | | , > ' L] 
Vi ir % | Po ‘i i ' ‘ si ' ; ae \ i a hrs 
| | +) | , : : * ‘ ; 
i i if) if } } ' : ‘ . ‘) } ' | 
LOL, 10 Vo, MN 14, as hu i é Ce @3 Lon “ald road eas 
ty ' { , tee ' { >} iz ortey P ri} { 3} ' 
row i' i i , ' ttti i 
+? ’ , 5 ay ~ ‘ " = i . ; , ‘ ric - grt "ha | ,y? cy 
. =. ~ t ‘4 ' ' ; ‘ > ; ‘ i ‘i <i H i ‘Fi ee ; 
‘ : ‘ > , ; 
7 | " ’ . | : ’ »7 ; ay , Reve 
» ‘i - iN ‘Ji _“s ‘i ‘ ; ' ; 4 ; } 
4 ; 
; ‘ ‘ " - ; ’ ® : ,¥ . j » : , ? ;) 
i iL tiene S«iule ot) . | CCOU Coty) Sills “iwav Compan 
. 

- i . « , _ ‘ , 5 ; @ * , . , 
Lit . ‘ il i ‘ .~ ‘ it, - : ‘ ‘ iat a ; if ' Ceri S 
SISTA / | ee ~ | 1 yf Bae. \ ft] — ' 

; , ‘ oy i : 
} ~ rst) ; \\ ‘ ~ i] Ppie PeJtih. I ) tiie Liiiis 
. | 
, ’ 
; — ’ ‘ : ‘ ; > 4 5 ; ; ,} ’ : . ; ? fy 
<i ‘ i ‘ Lee ' a ‘ ' si ‘ - i i ‘ tit ; ’ i ‘ ij Pil iif 
- . 
: |» 
: >. > 
, ’ . ‘ : . ‘ | i \ { " . 
} Pah bit that a ‘ i ' sa : - ' 4% ’ ‘ ii}? 
f . ’ 
I) VE RICH ARDSO) 
H . i A i ‘ 
p.) | 
~ .7 ¢ ; . av ’ ‘ : ’ . ; ‘ ; i ‘ 
’ ‘ , , ; if — a’ | saa ‘) {) eine 


is, \ » Sere (7 h0) \] (QSBORN 


\ j }? ' \ ; f ounti. fj i.) 


’ Ft ts het ae 


: | . . : , . 
) | ' , | ~ 
ii ‘ ii 7 ; si — =. 2 ‘ i | 


" ° ’ " a . ’ ’ ' } q ’ ’ | | | 
‘ : ~ ‘ . j < ' 
PtP ii ' j ‘ : | ' . tit | rey si : ‘ oe 
: + 
’ ; ; " + * : 
s | ’ ; ’ ; + he 
ft} ‘ ri¢) i*™ - ; 
t)i ’ ‘i i a’ ‘ Pia ; - ’ ‘ ' ; + ; * ; i ; * "| 


~s — —_ —~ 
—- 4 
~— - 
—s 
od — 
. ~ 
— - 
- ao! 
- ~ 
a | 
_ 
- - = 
; - 
- - ~ 
P -_ 
* - ~ = 
— 
« ~ 
; 
j - 
— o 
od 
mn r 
few ones 
neers 
—" - 
—« 


ati: 


ll 
Q. ASHBURN, TRUSTEE, &¢C. Zo 
; 

P j , , , ’ y 7 . 

L(y ISSUE i bonds Lhereior, and to execute and deliver to 

}? 1,7 


. | 
i , | | : 
i ' h LS i EF tf, Ors pDriy Lest become, Te- 
: ) nts, machinery, appendages, & 
’ ’ ‘ *] | } 
; ‘ ’ , 3 : 7¢ - ; " ‘sy . : ' ’ 
* : ’ f | t »> de acquired. Lhben follow 
‘ 1 lie =- te nadis and of the execution and re- 
j ’ j ly + 
Mi ’ ’ 5 ‘ ; ’ ; ‘ te : ' 
. re ue same and otf detault thereon 


+ 


rs 1 erted In this transeript by con- 
; ) 


. ‘ | é era aecree in 
= | L OT eG sald Tralway 
| > 
' | I ith) It due on ac- 
j ‘ j iiifé | ii UTLiess 
) iid bonds, 
i] sold Wilhoutl ap- 
> ’ | . 
| it] t th payiient of 
‘ : 7 | rt 
= iti -** ii noiers oO] 
(>| Ss ]1) @CUUILY they 
MATTHEWS & SHOEMAKER 
MATTHEW & SHOEMAKER 
? > mn 
A j iny : ai Trustees 
EB. OTH. 
. p ¥ i ’ ’ 
1) lron ¢ ei inthe words 
' 
j 
aie ™~ ' Ff 


, 
; 
° " 
: i ’ t 
‘ : 
‘ ; s : i) ' icil 
: 
. 2 ’ ’ ' ? 7 : ’ ’ 
H ‘ : : 4 : ; » ' i¢ ii 
i 
‘yy? 
‘ ‘ : ij ‘ PEAD YP? ti \ 
; 
} ; ’ ; ’ 1? 
i ; ' Lnereln 
’ 
= . : : 
‘ hil FF 
= : ’ Beane « 
i ; i ' eeer 
* 


batt 


j 
— 
_ 
+ a 
o 
a 
wn —_ 
» eal — = 
- = ro 
- ue 
= om ‘ 
7 
oe oe 
oul . 
r - 
o i . 
_ _ ~ 
- we —_— 
_ a 
. oe - - 
ou a 
s ae ee 
mamas ‘ 
— 
- 
A _ oo 


ye 
. 
A 


S1TRtURN RUSTEER, &C. 
rHeE CAMBRIA mON CO. VS. THOS. Q. A HIBUR - 


; ~ 
‘ 
‘ " 
’ ’ ~ _ ' a 
8 
i + 
’ 
~ $ . = 
a 


= 
‘ 
, >» 7 ; |] 1‘. 
‘ i> ‘i i 
. 
; —e F 
st) EI bals ' 
| ivi : 
j 
: 
’ 
: 
, 
. 
J : 
’ 


. 
| 
bit 
ha 
1: 


WBERIA IRON CO. Vs. THOS 


maryrrT-, rr si cr Ta a a | . tr : rray TT? ¥ NT rT ‘ TT 
— ree PF a { ; 4 iret T i | \ | | b« | | i | r 
\/ «A L\ sd ali Ld WN yo Ge ua A. 2A + dud ./ A hncth dwell A dé ’ 


OCTOBER 


THE CAMBRIA 


THOMAS Q. 
FIRST 


BRIEF 


CASe WAS remo’ 


° . 
| . , > | 
sae ' 


L867, 14 Stat 


of the 


court 


March 


~) 


, ce ' 


mm oft 


iit si? 


F 


LERM, 
NO } *70)() 


. «>. o- . 


LSSb. 


COMPANY, APPELLANT, 


THE 


RT of] rH UNITED STATES, 
IN DISTRICT OF OHIO 

TOR APPELLANT! . 

f) mm the State cou into the Circuit 


>, Ul 


poo 


} 


the railroad were subsequently made parties defendant, and 


also numerous other parties claiming liens upon the railroad. 

The Cambria Iron Company, by leave of court, filed an an- 
swer and cross-petition, alleging that shortly before the appoint- 
ment of the receiver it had sold rails to the railway company, of 
the value of about twenty thousand dollars, to be paid for in 
cash on delivery ; that the same had been delivered to the com- 
pany prior to the appomntme« nt of the receiver, but had not been 
paid for; that the title to the same remained in the Cambria 
[ron Company, but that the receiver, who had been the general 
manager of the railway company up to the date of his appoint- 
ment as receiver, and who had made said contract with the Cam- 
bria [ron Company, and who, therefore, knew that the rails had 
not been paid for, and that the title thereto remained in the 
Cambria Iron Company, nevertheless took and retained posses- 
sion thereof, and that the same were being used in the line of 
railway. The prayer was that the receiver should be ordered 
to pay for the rails, or to deliver the same to the cross peti. 
tioner, with payment of compensation for their use. There was 
also a general prayer for equitable relief. The rails had been 
laid, and had, therefore, become a part of the railway prior to 
the appointment of the receiver and payment therefor out of 
the receiver's funds, or by réceiver's certificates, ¢ ynstituting a 
first lien upon the railway, was therefore the relief to which the 
Cambria Lron Company was ntitled, 

All of the parties to the suit, plaintiff and defendant, were 


citizens of Ohio, except only the Cambria Lron Company, which 


to the suit was adverse. 
If the removal were asked under the act of 1875. it eould 


not, unde Trust Uo. v8. Llunt nvton, and numerous cases 


And the same would be true, 
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therein cited, he maintaine 
pre judice LCt. according to \i vers VR. Swann, 
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107 U. s. o+6, if any if the parties, whether plaintiff or de- 


fendant, adversely interested to the Cambria Lron Company 


were not citizens of Qhio. But the question is whether the 
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versy raised by its cross-bill into the Federal court. If the 
same controversy against the same parties were raised by its 
original bill, the right of removal would be conceded. We sub- 
mit that under the local prejudice act the right of removal is 
not affected by the circumstance that the suit to be removed is 
ruised by a cross bill instead of by an original bill, provided on 
one side of the controversy, however raised, stands the non- 
resident citizen alone, and on the other side only citizens of the 
state on which the suit is brought. 

The judiciary act of 187%, l Stat.. 79, sec. 12. provided for 
removal! only at the instance of the defendant, and when he 
was an alien, or the pl Lintiff was a citizen of the state in which 
the suit was brought. and the defendant was a citizen of another 
state. No provision was made for removal if the alien or non- 
citizen was One only of several defendants. That case was 
provided for by the removal act of July 27, 1866, 14 Stat., 306, 
Indeed. the only obj et of the act of 1866 was to provide for 
cases in which the alien or non-citizen defendant was not sole 
defend int, but one « nly f several defendants. 


We submit that the local prejudice act also covers such a 


1. Because the local prejudice act is an amendment, not of 
the judiciary act of 1879, which provide d for removal only in 
ease all of the defendants were aliens or non-citizens, but only 
of the act of 1866, which related exclusively to cases in which 
the alien r non-rTresi f ri defendant Was' one on 


\ of several 


Because the local prejudice act applied in terms, not sim- 
‘tween a citizen of the 
state in which the suit is yrougne, and a citizen of another 
here is such a controversy, imply- 
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ing that the controversy for removal may be one only of SevV- 


». ie very object of the local prejudice act is to give the 
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non-citizen the right of removal in an extraordinary emergency. 
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or upon a cross-bill, so long as it is a controversy between him- 
self on one side, and citizens of the state in which the suit is 
brought on the other. 

What effect the removal may have upon the rest of the case, 
it is not now material to inquire. If the effect is to carry the 
entire case into the Federal court, the result is only that which 
is always brought about under the act of 1575, when a removal 
is granted at the instance of a defendant who has a separate 
controversy. If the protection of the non-citizen’s rights re- 


quires the removal of the whole controversy into the Federal 
court, all parties are still in the court of their common country 
and no one is prejudiced. 

The Circuit court held that there had not been a final hear- 
Ing or trial in the State court prior to the filing of our petition 
for removal, and we submit that the correctness of that ruling 
is not open to debate. 

Iless vs. Reynolds, 113 U. 8., 80. 

The case had been referred in the State court to John R. 
Richards as a special master commissioner, to take testimony 
and report the same to the court, with his conclusions on the 
law and facts involved in the issues. This reference was made 
under Rev. Stat. Olio, 1880, Sec. 5,222, provided for masters, 
and in the precise terms of that section. The language of the 
order was broad enough, to be sure, to have constituted Mr. 
Richards al referee if the reference had been in fact made LO 
him as a referee. But. it was made to him in terms as a spe 
cial master commissioner, and his report would have simply the 
effect of the report of a Sp cial master, subject tO be exc pted 
to and to be confirmed and modified or set aside oy the court 
as provided im o B.: Detedede either prior to or at the time of the 
final trial or hearing of the case. The report of a referee is 
entirely different. Under Sec. 5,215 it stands as the decision 
of the court. 

Bell vs. Crawford, 25 Ohio St., 402 
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$n the Supreme Court of the ited States. 


GEORGE CASHMAN, Appenwant. 


AMADOR & SAC. CANAL CO. et a1 
APPELLEES 
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This is an action to restrain the defendants, who are 
hydraulic miners, from causing the ¢e+r+s coming from 
their mines to flow into the Cosumnes river and thence 
over the lands of the appellant. The appellant is the 
owner of it large body of lands. situate in the county of 
Sacramento, State of California, and ly ing on the banks of 
that river. About350 acres of the land are bottom-lands of 
the river, and about the same amount of his lands ure acd- 
jacent to the bottom-lands. The appellees are engaged 
in mining by the hydraulic process, using large streams of 
water, which. under erent pore SSrir rom one hundred Lo 
three hundred vertical feet— are projects d against the banks 


of the mines. atte) the Sine Dave been loosened 


i blasts 
of powder ; ana by those means are causing the earth. 
sand, and gravel from their mines to flow into the river, 
and thence down the river and over the lands of the appel- 


lant. 
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etc., are Injured and threatened with further damage. 
The lands ot the taxpave rs ot the county are being 1mn- 
paired iD value - ana the public revehwle s derived ther from 
are being diminish 7 each ve ir. 

The htigation in actions oft this class is bec ssarily pro- 
tracted and very expensive, the costs and expenses amount- 
ing, perhaps, to 810,000 or mor 

Many of the foregoing tacts are historical. and are as 
well known as that the waters of thie sacramento flow into 
Suison Bay. The 7TO0.000.000 of eubi vards of the debris 
from Corie mine, and thie unnumbe re cI millions ot vards of 
debris fromthe hundred or more of other hydraulic mines, 
dumped into the rivers, or then tributary streams in the 
mountains, necessarily produce such injurious results to 


‘ | ’ , ye 
the rivers, privat hainidis mwboiie prope ry. PUI roads. 


['nder these circumstances. and in view of the fact that 


the injuries are inflicted upol large number of persons, 


that it falls upon both pualolie and private property, that 
thy. CX] nse of thre hitig iT1oOn is too ereat tor one tarmel 
to Tit ur. anal that such bil} iP it's ite Constants pairing 
the sources of public revenue, several of the counties of 
thy stat have undertaken ce by i} thy larce) paar (>) all 
of the expenses of thi tigation, w hie ban action has been 


, : , 
instituted in the name of a private party who has suffered 


and is threatened with injuries resulting from such mining 
operations as we have mentions 
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In this case, Cashman, the plaintiff, having sustained 
ereat ana i parable 4 threatened with 
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and which includes the larger peur oft the Cosumnes river. 
believing that tin public should bear the ‘ Apehse of the 
litigation, for the reasons above stated, entered into the 
Aue ment which is re cited in the decres in this CUSe. 

The cireuit court, upon the bill of complaint and 
eertain affidavits of which it is sufficient to Sat that they 
fully sustained the bill, granted a restraining order upon 
the execution of a proper bond on behalf of the complain- 
Ant, and orderedl that the defendants show CHUSE why it 
preliminary injunction should not be granted. 

Upon the calling for hearing of the motion for a pre- 
Ln aeeT"y Injunction, the defendants presented to the court 
the agreement which is recited in the decree the auree- 
ment to procure counsel for plaintiff, and pars the costs 
and expenses of the litigation—-and moved that the action 
be dismissed, 

The court dismissed the action ancl ordered it decree to 
that effect to be entered. 


ASSIGNMENT OF ERRORS. 


The Cire nit COUT erre d in holding that the said action 
Wiis collusive. 

The said court erred in deciding that it did not have 
jurisdiction of the action. 


The sid COUT EerTre df it} ordering ana le cre Ing that sald 


| action be cLISTISS¢ | for the want of jurisdiction. 


POINTS AND AUTHORITIES FOR APPELLANT. 


The only pomt presented by the appellees to the court 
below, in support ol the motion to dismiss, was the point 
that the action was collusive within the meanmMe or sec, 
5 of the act of March 3d, IS75. which provides that if 


it shall appear to the satisfaction of said cireuit court 


ai that the parti sto said suit have been properly 
oO) collusive ly mack (>) hone dl. ‘ ithe r “aS plaintifts or de- 
fe ndants., fol the pur} ose of cre ating i CUS cognizable 
or removable under this act, the said cireuit court shall 
proceed no further therein, but shall dismiss the suit or 
remand it,” ete. (18 U. S. Stats., p. 472. Upon that 
point alone ;, the court ord re 7 it dismissal oft this action. 
The record im the cause is voluminous, but the larger 
part of it consists of afhdavits which were used by the ap- 
pellant in procuring the restraining order, pages 21 and 
22, and affidavits filed by the appellees, to be used on the 
hearing of the orc r, to show cuss why it temporary in- 
munction should not be issued. Those afthdavits have no 
bearing on thie qu Stioh upon which the decree dismiss- 
ine | 
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the bill of complaint was rendered. 
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The only portion of the record which relates to the 
cy ue stion Upon which this cLppye al «ke je nels Is contained in 
the first fourteen (14 pages ol thre printed record, and 
consists of the bill of cor pi unt and decree. 

For the purposes of the motion to dismiss the bill, all 
the averments of the bill stand as admitted Dy the appel- 
lees to be tru 

This cause does not come within either of the prohibi- 
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L875. Is | »s. Stats }) wih t Appears from the record 


| 


that the suit does really and substant lly involve a contro- 
versy properly within the jurisdiction of the cirewmt court ; 
but it does not appear that Cashman was either improperls 
or collusive ly made or jomned as a party to the suit. or that 
hye WiLs nist the complainant fo) thi purpose oft creating 
it CULL eounizable unde that Act. 

(fashman alleges mn his Di that it Is in alien and it 
citizen of Canada, and that the defendants are citizens of 
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\ LUrposes, re prre “i {> all of them. 
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transferring the bonds could not have sued in that 
cout, the transfer to the plamtiff to enable him to bring 
suit in that COUuTT Wis dione it) thie purpose oft creating 
an Case for the parties transierring the bonds. Willams 
hadi no real interest in the bonds transferred to him. 
Here on the contrary, thre . use OT action never Was held 
Dy the county of Sacrament but Cashman. who owns 
the land, holds thie CiLLLS tT action and thi judgment, 
when recovered, will belo exclusively to him, though 
thie COUNTS ana hundreds Of malvidu Is mie indirectly he 
benetited by the annou nt of the principles of law, 
upon which the deer may wi ‘eect, In that case there 
Wits i transte) which Wiis 2 rely ( Norabl Here there 
was no transfe) Cashman Ss tne ownel of the land. Wis 


always entitled to sue in th 


circuit court to prevent the 
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holders of the bonds were tl eal owners of the COUPORDS , 
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ent title for the purpose of bringing an action on the cou- 
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The court said. }). 146: “ [tis a suit for the benefit of 
the owners of the bonds. They are to receive one-half of 
the net Droceects of the cus they have created hy therp tPUNR- 
fey ot t/ TAL gathered together tor that purpose 5 
and accordingly the suit was ordered to be dismissed asa 
collusive ithin the meaning of sec. 5 of the act of 
IS75. 

The court in that « ise, after dIscussIng the right of an 


, 


assignee TO maintar an action ma Federal court, Upon 


> 


LO Si¥, }). 144: * This open | 


| 
t (>t sable Sh etias ; Bh eo: oe qt 
45,8 } . 
i ; i 


wide the door tor frauds upon the jurisdiction of the Court, 
Dy collusive transfer, so as to make colorabl partie s, and 
create cases cognizabl Dy the courts of the United States. 
To protect the courts, as we llas partie s, against such frauds 
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At any tine nen it satisfactorily appeared that a sit cid 
not ‘really and substantially involve a dispute or contro- 
versy properly within its jurisdiction, or that the parties 
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lor thy Purpose Ol creating it CUS cognizable under 
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between the parties, 
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There is not a word in either of those cases. or in the 


other cases in this Court. construing sec. 5, that tends to 
the conclusion that it was thy Purpose of the section to 
prohibit persons, who are interested in the legal questions 
involved in a controversy that mav be litigated in the 
Federal courts, from assisting one of thi parties to the 
litigation. or even trom maducing the party, who has a cause 
of action within the jurisdiction of the Federal courts, to 


bring and prosecute his action. There is nothing in the 
policy which dictated that enactment t nding to the con- 


clusion that it was intended to preclude persons situated 


as we have sugar sted. from aiding in the prosecution O} 
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for it appears in the case, p. 353, that the owners of the 
bonds assigned for collection shared the expenses of the 
litigation, and such an arrangement would be presumed 
in the absence of a contrary showing. 

We would urge that the question of collusion is not de- 
pendent upon the amount or the proportion that May be 
contributed towards defraying the expenses of the litigation. 
lf the pavineni yy citizens of the county or State, or by 
the county, of the expenses of the suit brought by Cash- 
nan to preve nt injury to, or the distruction of, his lands, 
will bring the case within the prolubitions of sec. 5——will 
convert the suit into a collusive suit-—then the payment by 
them of uhh portion or amount thereof will have the Sine 
disastrous effect upon the suit. The pavinent of S15 Dy 
either or al] of them will he its efficacious in making the 
suit collusive, or in producing an improper or collusive 
joinder of Cashman, as would a payment by the same 
parties of S 15,000, 

lf the position of the appellees be sustainable, then if 
In a suit, after its removal to the cireuit court on the 
cround of the citizenship of the defendant, it should ap- 
preci that citizens of the State were defraying in whole or 
in preart the expenses of the litigation mecurred by the de- 
fendant, it would be the duty of the circuit court to 
remand the cause; that is to Sav, citizens of the State TEE 
assist each other in defraying the expenhses of litigation ; 
but if they should assist the citizen of another State. or an 
alien, im ck fraving like eApPenses Incurred DS him in the 
cireuit court, the cause must at once terminate in that 
eourt yy ly ine dismissed or remanded. 

We msist that the nndertaking on the part of the county 
to pran the eXpehses ot the litigation was not collusive in 


the sense of sec. 5. but that it Was commendable in any 


view that can be taken of the matter. The expenses of 


such htigation are very creat, and it is manifest that the 


pubhe as well as private interests will be better subserved 


bw the prose eution of one action. rather than by compel- 


ling all of thos who are sustaining such damayves as are 
described in the bill, to endure them until their lands’ are 
complet ly destroyed, because the « xpenses of the litiga- 
tion will be more than each one is able to meet. 
We contic ntly preey that the decree neh be reversed. 
Respectfully submitted. 
A. L. RHODES. 
Att mney fi , A pp llant. 
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lation of that rule of public international law which 
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C. The vouchers certified by Lieut. Col. Grayson, 
Lieut. Jackson, and Lieut. Treacy, and offered in ev- 
idence by the.appellant, are sufficient evidence to 
establish a prima facie case in his behalf, and to en- 
title him to a judgment, unless the case made out by 
these vouchers is overcome by competent evidence. 
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they were sent across the enemys iines Dy a Union olncer 


LO A former Government contractor who haa joilmed the 
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ment. wnose exclusive duty it Was to examine and report 
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In the Supreme Court of the United States. 


‘ 
JUAN S. HART, ADMINISTRATOR OF THE 
_ estate of Simeon Hart, deceased, appel- 
lant, >» No. 198. 
vs. 
THe UNITED STATES. ] 
~ 


APPEAL FROM THE COURT OF CLAIMS. 


BRIEF FOR THE UNITED STATES. 


n 


b«. 


co me 


‘Jn the Supreme Court ot the Wuited States 


JUAN S. HART, ADMINISTRATOR OF THE ) 
estate of Simi Ol Hart. 7 ceased, appel- | 


lant. > No. 198. 
is 


THE UNITED STATES. | 


(PPEAL FROM THE COURT OF CLAIMS, 


BRIEF FOR THE UNITED STATES. 


This case was transmitted to the Court of Claims by 
the Secretary of War under the provisions of section 
1063 of th it \ sect Statutes. Ih letter of the Secre 
tary of War transmitting thi ase will be found OM pragre 
15 of thi printed record, (on th th day ol January. 
1874. the claimant filed in the Court of Claims his peti- 
tion, in which hr sought to recover from the t nited States 
the sum of SS50.391.52. mad up of certain Sper ific items 


enumerated in the said petits 1iP (On the «th dav ot June, 
= | ool 

LSS, the Court of Claims rendered Mdement dismissing 

the petition, On January 31, 1881, an order was made 


¥ . | ; . . , | ' ; 
for a new trial. and the cause wus rearcued and submitted 
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SSO hice 
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t the Court 
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by the Court of 


first trial (a copy 


its opinion pro 


found (1) predgre 


print d record. 
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JOHN GOODE, 


No/liel 


’ j 
ij*- fxs nerai, 


APE’IN Lis. 


his claim was transmitted to the court Dy the Secre- 
tars of War on the 13th November, 1873. The claimant 
rests his claim upon five vouchers so transmitted by the 
secre tary : and upon other do ummentary evidence trom the 
War and Treasury Departments. Most of the transac- 
tions took place hetween March 3, 1861, and June 21, 
IS61. in ‘Texas or on its borders. The claimant relies 
upon vouchers certified by officers of the Army in the 
usual form to establish the performance ol the services and 
the delivery of the Sup} hes sued forand the worth of the 
Birnie, 

It has been thi practice in this court to regard a voucher 


lorm, ce rtified im the usual wav by thie prop- 


in the otheial 
| i.4 i} . 4 tus vid " ‘ | -, i 
erly quaiihed officer, as prima facie evidence of the tacts 


stated mn De But We have never he lc if to r conclusive 
evide nee of thos facts. It Is always op nto the (rovern- 
ment to contradict it. And in a case like the present, 
where some of the transactions took plac during the fer- 
mentation just preceding the resort to arms and the re- 
mainder after the war began, and two of the certifying 
othcers went into the tmsurgent service. and where the 
claimant's The state Was a PUPVeVOr te t hie enemy's forces, 
and Wiis al the same time <upplving t hie l nited states, 
irving to earn an honest Penn out of both, the court 
should serutinize the evidence to support a prima facie 
case with some care, 

Th first claim rests Lipon the cy Ti nee ot the certificate 
of Lieutenant Jackson. It is for 50,000 pounds of flour 
delivered iT hort Bliss on thre 3c March. LS6l, A 
voucher tor it was audited and : pproved at the Treasury 


’ 


in Nay. ISO]. and al requisition issued for payment, 


ye pera et ea 


The requisition Wis nevel paid, It was probably recalled, 
‘is if has disappeared, Conn the other hand, it appears by 
the abstract of purch ses made D\ Licutenant Jackson 
for kort Bliss during the first quarter of 1861, that on 


the 3a March there was but one purchase made, which 
was for 562.000) prot ds of flour, and that this claim was 
paid on the 27th March, 1861. lt possible that this 
fact might be explained If we did not find insuperable 
objections in law on t! Hel erounds toa PeCOVeTY , we 
mioht ly willing la) 1\ tL new hearing for the purpose 


ed 


; , 1 . ; = 
oan ¢ Y planation, fhe eciretimstances we have put 


all the facts in our finding, and have found as i resulting 
fact that Hart delivered to thi | nited States at hort 
bliss. mn March. ISG] Wd Hour e\Ct pot thre 2 AMM) pounds, 
for which he has been paid im full. lt the supreme 
( oOurt on appeal holds t | | we are mistake nis to thre law. 
nouch fnmects will Ly befor if to enabl if to shape its 
mandate as it mav deem just to the claimant. 

an claim eertiftied timeee | ikson s “(OTIC yvouche) is 
Open toa simibar ol Clion ane has been treated in asImMi- 
lar wily. 

Phe claim Wn the voucher certified to by Ciravson Is a 


| 4 Py ‘ : “as 
claim for errors mm torn vouchers, li Is Open to grave 
ObjectTIONs as To its appenrance and form, and purports To 
, _ ae 

have been certified by Gravson after he was relieved and 


after ti hac ceased to bea ce rtifving ofhieer, \V. have 
also TT this enuse stutedd the tucts in detail. and Our’ c*oote t 
shons as a resulting tact 

\s to the supphes referred to in the two vouchers cer- 
ihed by Treaev. there is some collateral evidence that they 
were received by the defendants. We have also put this 
Lhe evid ee’ tl thi findings, so tar, howe Ver, 
iis thre prool rests Tipo ‘Treaey sc rtifieate : if l- inacdmissi- 


ble. tor that eertitfient = gbsoiutely void, It was made 


after Hart had homed the rebels and was supplying their 
bore ~. which were oath rt 7 it} | i*X\ ils for the prUED pase a) | 
invading New Mexico. It was not within the power of a 


loyal citizen within the United States to give to an enemy 
who was at that time within the enemy’s lines an evidence 
of debt which should be valid on the recurnyn of peace, The 
document on its face is void, The same mas be said of 
Gray son's certificate. | 

Some of the claims are open to a further fatal objec- 
tion. Ky the joint resolution of March 2, 1867, which is 
embodied in the Rev sec St iTLITeS, section S480), ¢ ‘ongress 
resolved : 


That until otherwise ordered it shall be unlawtul 
for anv otticer of the United States Government to 
pay any account, claim, or demand against said Gov- 
ernment whieh acerued or existed prior to the 13th 
day ot April, \. D. 1861. in favor of any person 
who promoted, encouraged, or in any manner sus- 
tained the late rebellion: or in favor of anv person 
who, during end r¢ hy llion. Was not known ta) by Op 
posed thre reto, and distinetls mn favor of its suppres- 
sion: ana ne pardon it reto tore cranted (1 hereatter 
to be ewranted shall authorize the payment of such 
account, claim, or demand until this resolution is 
modified or repealed : Provided. That this resolu- 
tion shall not be construed to prohibit the pay me nt 
of ‘ laims founded Upon CONLTACTS mH ule Lys anv of 


’ 


th d partments w he re such ciaims were ass oned, or 
: : : } : 
contracted to be assioned., prior to Apmi 1, L861, to 
ereditors of said contractors. loval citizens of loval 
States, mn payment of debts tneurred prior to March 


1, 1861, 


The alleged pours hases set forth in both of Jackson’s 
and in one of | reacy's vouchers were prior to \pril ide 
L861. Those rete rred to mn (;rayson s took place iD 
April. [S61]. but whether betore or after the 13th does not 
appear, CONC Pot by conjecture, A largo part Ol the claims 
sued for came within the date named in that resolution. 


ry 
They were in favor of a person who promoted, encouraged, 


t 
and sustamed tha reperiion., it ‘ wer hot assigned 
pror to \pril |, 186]. hose claims, therefore, come 


directly within the terms of the act. 

The claimant aileg That Hiart Wiis pardoned, The 
allevat mwas not travers 7 and the tact Is hot proved ; 
that is, however, imniate! lf proved it would not au- 
thorize othecers of the Government to pry these claims. 
\ pardon re-tores to ¢ | rights, to the enjoyment of 
property, t fhe rievht suc, LOT right todo military duty, 


to the right to exercise the franchise, and to hold ofhee, 
but it does not conter 1 rivht to take money from the 
Treasury of the | ted States, except as appropriated by 


Congress. “ No money shall be drawn from the Treas- 
ury but om COnDSsequ Ce Ol appropriations THEE Ly law.” 
Constitution. sec. 1X, pear, § \\ hen ( ongres- enacted 
that mouey approp iated should not be paid on a certain 


class of contracts ersons Who had promoted thi rebel- 
t n. t hae para moot Suen persons would hot have { nlarged 
the powers of the ministerial officer if the statute had 
continued mile hit. but thi statute provides for the cCon- 
tingency Sand - ive Creat tine pardon shall hot be eonstrued 
to authorize the payment. It is entirely within the power 
ot onvTress to ma cute a Class ot yn rsOlis who shall not 
cL paid OUT OF wen rial Appropriations, but shall come to 
, — 


( oOneres- th reir sm 
rey ' =. Yr iT) 
The Secretary of War, being precluded from paying 

, * ’ " , , : . } " 

this claim, could not transmit it here to seek its payment 


under thi renerak appropriations made by Congress to 
, , ; — : 
pet thre mmMements of Liis court, Phat would Ly making 


( onere =~ ha said if (“ill- 


—e = 
J 

“ 

_ 

_ 


the Treasury « 
not do directls Were we to render judgement in th 
alms We should invite thie ot- 
heers of the lreasuryv to do an act. Thine © cover of our 


; 


iudement, which Congress plainly intended that they 
ado im any contingency, 


should rast heave prac iie TW Ta 
We are not required to determine whether we should 
ainst the (rovernment 


' 
a ~~ 


} . : : : 
iy iuthorized to render pwdoment ny 


on this class of claims if the claimant ha 
On his OW MOTTON, Wi contin 

when the head of an executive depart: 
by law to pav a claim thi rt 


controverted questio 


ourselves to this, 


appeared here 
that 
torbidden 
lisputed mct, no 


, 7 


neu 


> ¢ 


yr in which our de- 
esion can aflect a class of eases. nothing in which it ean 
furnish precedent for the future action of an executive 
departm nit. nothime a whi T im mth ritv., vi riit. priv- 
llege, or exet ption can be elaimed or denied under the 
(C‘onstitution of the United States to warrant the trans 
mission of the claim to this court. or to confer upon this 
eourt Te sdiction derived through tl lepartment which 
Is | KX pore sly denied to the d partment bh duty of the 
executive officer is to denv the claim irrespective of all 
such consideration Ile has no power to assist the claim 
ant to any other rem les 
The court is theretore without jurisdiction of the claims 
which come within the statute. and for that reason as to 
thos ci itis and for the ] is(cilis Ty Wh riven as to the 
other, the wie went of the court is that the cl 
tition hy fy 
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THE COUNTY COURT OF CAPE GIRARDEAU COUNTY, 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1885. 


No. 215 


MISSOURI, AND WILLIAM HAGER, SAMUEL HITT, AND 
ROBERT SNIDER, THE JUDGES THEREOF, PLAINTIFFS 
IN ERROR, 


ee sattnaes 


THE UNITED STATES EX REL: JOHN T. HILL. 


FILED APRIL 10, 1583. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER 'TER™M, 1885. 
No. 215. 
THE COUNTY COURT OF CAPE GIRARDEAU COUNTY. 


MISSOURI, AND WILLIAM HAGER, SAMUEL HITT, AND 
MOBERT SNIDER, THE JUDGES THEREOF, PLAINTIFFS 
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OF THE UNITED STATES, ae 
OCTOBER TERM, A. D. 1885. Ay 


erate acta 


THE COUNTY COURT or CAPE GIRARDEAU COUNTY, 
MISSOURI, anp WILLIAM HAGER, SAMUEL HITT 
anpD ROBERT SNIDER, THE JUDGES THEREOF, 
Plaintiffs in Error, 


AGAINST 


THE UNITED STATES EX REL. JOHN T. HILL, 
Defendant in Error. 
2To. 21s. 


ne 


Statement, Assignment of Errer and Briel, 


>  — tote 


ees 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
EASTERN DISTRICT OF MISSOURL 


R. B. OLIVER, Attorney for Plaintiff in Error. 


¥. B. HENDERSON and F. M. LEWIS. Aitorneys for 
Defendant in Error. 
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Press of the Missowri Cash-Book, 
Jackson, Missouri. 


LEOTECETERGTEE TEC ETT? TEEOOTRT ICL TEOTST TT Tee tee eere Teriereereres rereergiy Tih vi TEOTOCGTE VETER TI TE Tr eitcerste ; seescgir 


PW esi 2.08 PIN RI wee 


% 

SIN THE SUPREME COURT 
ri } ( : : { ' ir 

x I \ A AA iy \y LA BA dy APSA ) LAL 2 
w DF THE UNITED STATES, 


THE COUNTY COURT OF CAPE GIRARDEAU 

Mm COUNTY, MISSOURL ann WILLIAM HAGER, 

: SAMUEL HITT ann ROBERT SNIDER, THE 

mm JUDGES THEREOF, Plazzniiffs in Error, No.215 
4, AGAINST | 

® THE UNITED STATES EX REL. JOHN T. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 


KASTERN DISTRICT OF MISSOURI, 
Statement and Abstract of Record. 


The defendant in error recovered judgment in the Unitea 
States Circuit Court for the Eastern District of Missouri on 
the 7th day of April, A. D. 1881, for the sum of $6,659.80 
agalust the County of Cape Girardeau. This judgment was 
Hpon certain COUpPOTS detach “| irom bo ids issiied by the 
County Court of said County on the 15th day of July. 


1869, for and in behalf of Cape Girardean Township, in said 


4 


RETURN TO WRIT OF ALTERNATIVE MANDAMUS. 
In the Cirenit Court of the United States for the Eastern 
District of Missouri. Sept. Term, 1882. 
The United States ex rel. John T. Hill. Relator. 


(= | 7 
¢ ‘ " ras ,* | No. 1788. 
The County Court of Cape Girardeau and the 
Judges Thereof. Respondents, 
Now come the respondents and, by leave of the court, 
make their return to the alternative writ of mandamus 


| 
herein. 

Respondents respectfully show that it is manifest from 
the record herein, and in the cause to which this proceed- 
ing is auxiliary, that the coupons merged in the relator’s 
judgment were detached from bonds issued and delivered 
on the 15th of July, A. D. 1869, by the county of Cape Gir- 
ardeanu, for the township of Cape Girardeau, in said county. 
Without other authority of law than that recited upon the 
face of each of the bonds, from which said coupons were 
detached, 


Respondents respectfully show that an act, entitled an act 

toamendanact entitled an act to facilitate the construc: 

l2 tion of railroads, &., in the State of Missouri, approved 

March 10, 1871, was, by general law of the State of 

Missouri, incorporated in the general statutes of said State. 

known as Wagner's Statutes, and was there designated as 
part of article 11 of chapter 37, entitled corporations. 

That said article No. 11, and said chapter 37 of said gen- 
eral statutes, were, by sees, 3160, 8164, and 3168 of the re- 
vised statutes of Missouri of i879, and by other general 
laws, repealed. That respondents recognize the fact that 
the repeal of the act of March 23, 1868, was, under the de- 
cisions of the Supreme Court of the United States, an im- 
pairment of relator’s contract, and, therefore, here offer to 
comply with the provisions of said law by duly levyinga tax 


upon the real estate fo taxation in the township of 


Cape Girardeau aforesaid, in an amount sufficient to pay re- 


coe 


» 


lator’s judgment, interest, and costs: but respondents res- 
pectfully show that, under the general laws of the State in 
force at the date of relators judgment, and still in force, in 
the State of Missouri, respondents have no power or author- 

ity to levy taxes upon personal property or merchants’ 
13 license in the township of Cape Girardeau aforesaid, 

for the purpose of paying relator’s judgment, because 
the only law authorizing such levy was made after the date 
of relator’s contract, and had been duly repealed prior to the 
date of relator’s judgment herein involved. 


By HENRY A. CUNNINGHAM, Their Attorney. 


On the same day the defendant in error filed his demur- 


rer to said return as follows: 


DEMURRER TO RESPONDENTS RETURN. 
U.S. ex rel. John T. Hill 
Vs, 
The County Court of Cape Girardeau County. 

Now comes the relator and demurs to the return of res- 
pondents in this case, and says that said return constitutes 
no defence to the application of relator for a pre-emptory 
writ. 

And further, he says that said return is frivolous and 
Wholly insufficient, and constitutes no reason or excuse by 

respondent for failing to comply with the orders of this 
14 court requiring respondent to levy a tax on the real 

and personal property of the township to pay his 
judgement. J. B. HENDERSON. 


Kor Relator. 


Qn the 2d day of November, 1882, the said cirenit court 
sustained said demurrer to the.said return and ordered a 
pre-emptory writ of mandamus against plaintiffs in error. 
From these rulings of said circuit court the plaintiffs in er- 
ror have prosecuted this writ, and asks this court to review 


6 


the said rulings to wit, the overruling of plaintiffs motion 
to quash the alternative writ and sustaining defendant's 
demurrer to plaintiffs return to said alternative writ. 


ASSIGNMENT OF ERROR. 
IN THE SUPREME COURT OF THE UNITED STATES, OCT. TERM, 1885. 


The County of Cape Girardean, Missouri, and William 
Hager, Samuel Hitt and Robert Snider, the Judges | 
thereof, Plaintiffs in. Error. 

iwainst 
The United States ex rel. John T. Hill, Defendant 
in Krror. 


> “.. 


Now come the said plaintiffs in error and say that in the 
record and proceedings had in the above entitled cause in 
the United States circuit court for the Eastern District of 
Missouri and in the judgment rendered therein by said 


circuit court there was manifest error committed to the 


— 


prejudice of these plaintiffs and for such error assigns : 


. 


Ist. That the said circuit court erred in refusing to sustain 


the motion of plaintiffs in error to quash the alternative 
writ of mandamus. 


2d. That the said cirenit court erred in sustaining the de- 
murrer of defendants in error to the return of plaint- 


' 
iffs in error to said writ of alternative mandamus. 
sd. That said circuit court erred in its judgment directing 4 
the issuance of a preemptory writ of mandamus re- 
" 
quiring plaintiffs in error to le ‘vy a tax upon the personal , 
property of the municipal township of Cape Girardeau to pay 5 
the said judgment of de a int in error. 
STATEMENT OF POINTS AND BRIEF. 
An examination of the record in this case will show that ‘ 
* 


defendant in error recovered in the circuit court for the 
Kastern District of Missouri a judgment on the 7th day of 


~~ 


OP A, 


a. 


April, 1881, against Cape Girardeau county for the sum of 
$6,659.80. That said judgment was upon coupons detached 
from bonds issued by said county July Ist, 1869, under the 
provisions of an act entitled “an act to facilitate the con- 
struction of railroads in the State of Missouri,” approved 


March 23d, 1868, and known as the “township aid act.” 


The bonds were issued by said county in behalf of Cape 
Girardeau township in pursuance of a majority vote of those 
voting at an election held in said township, as provided by 
said act and in payment for a subscription to the stock of 
the Cape Girardeau and State Line Railroad Company. 


That an alternative writ of mandamus was issued on the 
18th day of May, 1882, commanding plaintiffs in error to 
levy and cause to be collected in the same manner as county 
taxes, a special tax on all the real estate and personal prop- 
erty in said township, including all statements of merchants 
doing business within said township, for the payment of 
said judgment and costs. 


To this alternative writ a motion to quash was filed by 
plaintiffs in error, which was by the circuit court overruled. 
Plaintiffs in error then filed their return to said writ 
(Printed Transcript, p. 8,) in which they offered to comply 
with the provisions of the law authorizing the issuance of said bonds 
and coupons, by duly levying a tax upon all the REAL EsTATE 
in said towuship subject to taxation, in an amount sufficient te 
pay relator’s judgment, interest and costs; but that they had 
no power or authority to levy taxes upon personal property or 
merchants’ statements in the township of Cape Girardeau for 
the purpose of paying said judgment, because the only law 
authorizing such levy was made after the date of the issuance 
of the bonds or contract herein, and moreover it had been 
duly repealed prior to the date of said judgment. 


ARGUMENT AND BRIEF. 


The record then presents for the consideration of this 


court thi following questions : 


TTI. ae, ee 


~ 


Ist. Whether such taxes shall be levied upon real es 


tate alone. as is authorized and required hy sec, 2 of 


the act of 1868. being the act under which the bonds 
and coupons were issued, or upon both the real estate 
and personal property as is authorized by said sec, 2 
after its amendment in i7r which amendment was 
subsequent to the issuance of the bonds and coupons 


s 


merged in the judem IN 


"2d. If the act of the General Assembly of Missouri ap- 

proved March 10th, m71. (amending sec. 2 of the act 
of 1868) ever had any effect upon bonds that were is- 
sued prior to its approval, has not the act (i871) been 
repealed, and was it not repealed prior to relator’s 


judgement ” 


[. Plaintiffs in error insist that under the act of 1868, and 
the construction placed upon it by this court, the State of 
Missouri authorized the township oft Cape Grirardeau to en- 
ter into contract with the holders of the bonds issued in be- 
half of said township. In other words, the act of 1869 en- 
tered tmto and became a part of the eontract, Section | 


of said act is as follows: 


“Srotion 1. Whenever twenty-five persons, tax-payers and 
residents, In any muuiucipal township, for election purposes. 
inany county in this state, shall petition the county court 
of such county, setting forth their desire, as a township, to 
subscribe to the capital stock of any railroad company in 
this state, building or proposing to build a railroad into. 
through, or pear such township, and stating the amount of 
such subscription, and tthe terms and conditions on which 
thes desire such subscription shall be made. it shall be the 
duty of the county court, as soon as may be thereafter, to 
order an election to be held in such township, to determine 
if such subscription shall be made: which election shall be 


cd 
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' 
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conducted and returns made in accordance with the law 
controlling general and special elections; and if it shall ap- 
pear, from the returns of such election, that not less than 
two-thirds of the qualified voters of such township voting 
at such election are in favor of such subscription, it shall be 
the duty of the county court to make such subscription in 
behalf of such township, according to the terms and con- 
ditions thereof, and if such conditions provide for the issue 
of bonds in payment of such subscription, the county court 
shall issue such bonds, in the name of the county, with 
coupons for interest attached; but the rate of interest shall 
not exceed ten per cent. per annum; and the same shall be 
delivered to the railroad company.” 


Section 2 of the act of 1868, being the law when the bonds 


were issued, is as follows: 


“Section 2. In order to meet the payments on account of 
the subscription to the stock, according to its terms, or to 
pay the interest and principal on any bond which may be 
issued on account of such subscription, the county court 
shall, from time to time, levy and cause to be collected, in 
the same manner as county taxes, a special tax, which shall 
be levied on all the real estate lying within the township 
making the suoscription in accordance with the valuation 
then last made by the county assessor for county purposes.” 


Thus it appears that the contract between the tax-payers 
of Cape Girardeau township and the relator herein was to 
the effect that their rea/ estate a/one in said township should 
be charged with the payment of said bonds, and that the 
personal property therein situate should not be charged 
forthe payment of any part of the same. With this con- 
tract in their face a majority of those voting on the prop- 
osition voted for the issuance of said bonds. Such was the 
construction placed upon this act by the Supreme Court of 
Missouri just about the time the bonds in this suit were is- 


sued. Judge Wagner, speaking for the court in the case of 


© ia are caleagee aee 
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the State of Mo. ex rel. N. M. Cent. R. R. Co. vs. Linn County 
Court, 44 Mo., at page 511. says: “The provision in the law 


(sec. 2, 1868) requiring that the taxes should be based exc/y- 


sively ¢ on real property is more in the nature of assessments for ben- 
efits than general faxation. It is a common ise and the gen- 


eral practice, when authorizing local improvements to be 


made, to cause the expense to be assessed upon the owners of 


real estate in the immediate vicinity of the improvements, on 
the ground that such real estate will be immediately and 
principally benefitted thereby. The /ands are adjudged to 
be benefitted by the improvements, and are taxed in pro- 
portion to the amount of such benefit, aud the whole tax and 
expense is levied ufo: them. The construction of a r aileoad 
through a teernehip is calenl ited to permanently increase 
and enhance the value of al] fre Jands in that township, 
and hence the principle - atte in the fullest exte nt. It is 


The principle is identical with that rule of law anthoriz- 
ine al city to assess benefits to the owners of lots fronting On 
streets and the creation of draining districts to relieve 
swamps. marshes and other low lands of their stagnant water. 


The assessment is usually made with reference to the ben- 
efit to property, and it is difficult to frame or to conceive of 
any Other rule of apportionment that would operate so 
justly and equally in all like cases. 

Uhrig vs. St. Louis, 44 Mo., 458. 

Keyptian Levee Co. vs. Hardin, 27 Mo., 695. 

Cooly on Const. Lim., star page 506, 7, 10 and 11, 
and cases cited, 

Sedewick on Stat. and Coust. Lim.. 512.-3. 554. 557. 


This act (1868) then entered into and became part of the 
contract, and the Legislature of Missouri could not by sub- 
sequent repeal deprive defendant in error of his rights un- 
der it; nor could the legislature by amendmentof that act 
enlarge, modify or change its terms by making personal 


<>. 
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property liable to taxation or in any manner deprive the 
tax-payers of said township of their rights under the orig- 
inal act. The provision of the Federal Constitution that 
no State shall pass a law impairing the obligation of con- 
tracts, is a limitation upon the taxing power of a State, as 
well as upon all its legislation, whatever form it may as- 
sume. If the General Assembly of Missouri could in 1871 
amend the act of 1868 so as to make personal property pay 
a portion of the debt specifically laid upon the real estate 
in said township, then it could and did (to the extent of 
the value of the personil property in said township) create 
an indebtedness or charge against the personal property 
therein. Ifit could legally destroy a right the payer had 
in said contract then it could legally destroy the rights of 
the payee of the bond. The language of the Federal Con- 
stitution, sec. 10, article I, is: “That no State shall pass a 
law impairing the obligation of contracts.” It is the rights 
of both parties to the contract that is protected and not the 
payees alone. 

The act of 1868 in no just sense made the township of 
Cape Girardeau the agent of the State, or vested it with any 
part of the machinery of the State government. 


It wasa proposition vesting the township with the power 
upon a certain contingence to enter into a specific contract, 
for the private benefit of the real estate owners therein with 
the holders of the bonds. Section 5 ofsaid act is declar#tory 
of this. It is as follows: 


SrorTion 5. In all cases hereafter, where a railroad or 
branch railroad in this state shall be built, in whole or in 
part, by subscriptious to its stock, by counties, cities, or 
townships, the proceeds of all state und county taxes, levied 
upon such railroad company or branch so built, or the prop- 
erty thereof, shall be paid into the treasury of the counties 
where collected, and the county treasurers shall apportion 
the same, according to their several subscriptions, to such 


counties, cities, or townships so subscribing stock. until the 
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whole amount cf such subscription is refunded to them; 
and such sums so apportioned shall be paid over to the 
county or city treasurer, and applied to the payment of the 
interest and principal of the bonds issued by such county 
or city on account of their subscription stock, as aforesaid, 
ifany are outstanding, and if not, it shall by them be 
placed to the credit of the school fund in such county, city, 


or township. 


In voting this indebtedness upon themselves the tax-pay- 
ers of said township were led to suppose that they could in 
no event become losers. Ist, because the State had con- 
tracted with them that their personal property should not 
be taxed, and had permitted them to contract with the 
holders of their bonds to the same effect: 2d. that the tax 
provided for would not only discharge the debt but ulti- 
mately secure to them in all times to come ‘the proceeds of all 
State and County faxes levied upon such r y/lroad”’ for the following 
purposes: First, the payment of the principal and interest 
of the bonds issued, and second, to the# school fund of said 
township, thereby surrendering to the township the State 
and countéy’s right to tax, and guaranteeing to the town- 
ship this special franchise if it would only accept the 
State’s offer. And the grant of this franchise by the act of 
1868 can no more be resumed by the Legislature, or its 
benefits diminished or impaired without the consent of the 
grantees or the makers of said bonds than any other grant of 
property or valuable thing. 

Cooly on Constitutional Limitations, star page 278, 
and cases cited. 
Sloan on Pacific R. R.. 61 Mo., 24. 


Thus we see the State through its Legislature of 1868 
authorized the tax-payers of Cape Girardeau township to 
enter into a contract with the holders of its bonds upon the 
express condition that if said township would assist in building 
a railroad—a benefit to the public—the State would guar- 
antee that their real estate alone should be taxed and that their 
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personal property, as it is not specially benefitted, should 
not be so taxed. That the legislature of a State can sur- 
render its sovereign power to tax certain property, rights, or 
franchises is no longer an open question. 
Darmouth College vs. Woodward, 4 Whet. 


If the Legislature in 1871 had the power to change the 
contract (acts of 1868) so as to make personal property 
liable to taxation for the payment of relator’s bonds, is 
there any ‘limit in this regard? May not any other 
change be made? Could not the Legislater? 
as well and more justly have said that only new improved 
real estate such as have brick houses upon it should be 
taxed for the payment of said bonds? In Murray vs. Char- 
leston, 96 U. S., 432, this court in substance said: a Leg- 
islative act which assumes to repeal any tax law in force 
when relator’s bonds were issued, and under which he was 
entitled to enforce payment, is as to him unconstitutional and 
void. 


The court in this case says (p. 448) that “no municipality 
can relieve itself from performing to the letter all that it 
has express/y promised to its creditor.” 


Here the municipality does not seek toavoid what it has 
express/y promised, but in attempting by mandamus to com- 
pel the county court to levy a tax on the personal property 
of the township, the creditor endeavors to make property 
liable to pay a debt the municipality express/y promised 
should not be so made liable. 


In the same case the court again says (see p. 445) “the 
truth is, states and cities, when they borrow money and con- 
tract to repay it with interest, are not acting as sovereign- 
ites. They come down to the level of ordinary individuals. 
Their contracts have the same meaning as that of similar 
contracts between private persons.” 


Conceding this, the township ought to have the same con- 
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stitutional protection asa “private individual” from any ad- 
ditional burthen the Legislature may attempt to place up- 


on it. The township being a mere “private individual” 
when borrowing money, can very properly say: “When 
these bonds were issued, and when the people voted upon 
the matter, that it was ‘nominated in the bond’ that. the 
real estate of the township alone should be liable to pay the 
bonds, and nothing else, and that the subsequent attempt 
uf the Legislature to make other and different property lia- 
ble impaired the obligation of the contract.” 


Again, under the constitution of Missouri the Legislature 
could not authorize the township to become a stockholder 
or loan its credit to any company’ unless two-thirds of the 
qualified voters assented thereto at a regular or special 
election. (Const. of 1865, art. XI. $ 14.) In the bill of 
rights of the same constitution it is declared that “no law 
impairing the obligation of a contract, or retrospective in 
its operation, can be passed.” 


The question of subscribing to the capital stock of the 
railroad having been submitted to the people under the law 
as it stood in 1869, making the debt a charge on the realty 
of the township alone, under the constitution another or 
different liability could not be placed on the township with- 
out a popular assent. And this case must be distinguished 
from cases where a subscription is authorized to be made by 
mere Legislative enactment without the assent of the peo- 
ple. In such cases the whole subject is under the Legisla- 
tive control, and the Legislature may from time to time alter. 
modify or change the property from which the tax is to be 
raised, providing only that the creditor raises his debt. 
But in Missouri under the constitution of 1865, the Legisla- 
ture absolute/y had no power over the subject, other than to 
frame a law allowing the people to vote whether under the 
provisions of the law framed by the Legislature they would 
or would not subscribe to aid a railroad and only when 
two-thirds of the voters voted aid, would that aid legally 
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15 
be extended. The legislature could provide a mode to grant 
aid, but could not a priors grant aid. If it could not direct- 
ly grant aid by authorizing a levy of a tax on the rea/ty of the 
township without a popular vote in that behalf, how could 
it grant aid by authorizing the levy of a tax on personal prop- 
erty after the vote authorizing a tax on rea/ty a/one? 


The act of 1871, if construed to make the personal prop- 
erty of Cape Girardeau township liable for a debt voted 
with reference to the realty of the township alone, is in ef- 
fect the establishment of a pecuniary demand against the 
personal property of the citizens of that municipal township 
without their consent, a consent expressly required by the 
State constitution. Even if the constitutional provision of 
Missouri did not inhibit such legislation the rule asserted in 
Massachusetts onght to be upheld as just, that “it is not in 
the power of the legislature to create a debt from one per 
son to another without the express or implied consent of 
the person to be charged,” and that if the attempt were 
made “it would not be within the power of any judicial 
court to enforce such an act.” 


Hanfshire vs. Franklin. 16 Mass.. 76--84. cited in 
Cooley on Taxation, p. 484. 


The power to force taxation upon the people for ob- 
jects not within the ordinary scope of local government is 
also denied in Maine, Wisconsin, Michigan, Kansas and 
Illinois. , 

See Cooley on Taxation, page 484. 

And in Kansas where a municipal corporation had issued 
a bond bearing a rate of interest higher than allowed by 
law under which the debt was created, it was held that the 
legislature had no power to validate the bond, because it 
was in effect making a new contract, to which the county had 
not assented. 


The act of 1871, under which it is songht to make the per. 
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sonal property of the township liable, is in effect making a 
new contract to which the township has not assented, and 
which without that assent constitutionally obtained no 
Legislature of Missouri could authorize. 


Therefore we insist that the court below erred in over- 
ruling the motion to quash the alternative writ requiring 
plaintiffs in error to extend a tax upon the personal prop- 
erty of said towuship for the payment of said judgment. 


[f. Granting for the sake of argument that the Legisla- 
ture of Missouri had the power and the constitutional right 
to abrogate, change or modify the laws of 1868 and the con- 
tract made under it, yet the trial court committed error in 
sustaining the demurrer to the return of the plaintiff in 
error. The return affirmatively asserts that the coupons 
merged in the relator’s judgment were detached from bonds 
issued and delivered on the 15th day of July, A. D. 1869, 
by the County Court of Cape Girardeau County for the 
township of Cape Girardeau, in said county, without other 
authority of law than that recited upon the face of each of 
the bonds from which said coupons were detached. The 
act making personal property liable to taxation did not be- 
come a law until the 10th day of March, 1871, or nearly 
two and one half years‘after the relator herein had accepted 
said bonds. 

Acts of 1871, page 55. 


By general law of the State of Missouri entitied “an act 
declaring Wagner's edition of the statutes of Missouri 
prima facie evidence of the statute law, and providing for the 
purchase and distribution thereof by the State” and ap- 
proved March 16th, ISTO, it became the duty of the Hon. 
David Wagner (who was at that time a member of the Su- 
preme Court of the State of Missouri) to include in said 


edition of said statutes “a// the genera/ /aws, and amendments 


= Sa 


LS . 


' 


Senet — 


17 
thereto, passed at the present session of the General Assem- 
bly.” 
Section 1, Laws 1870, p. 161. 


Pursuant to the authority of the above recited act of the 
General Assembly of Missouri we find that the original act 
of 1868 (under which said bonds were issued) and known 
as the “Township aid act,” is included in said edition of 
Wagner's statutes at pages 313 and 314, vol. I—being a part 
of the genera/ law of said State, as part of article 2 of chap- 
ter 37, entitled Corporations. 

Wagner's Stat. of Mo., 1870, pp. 313 and 314. 


By virtue of authority in sections 1 and 2 of an act 
entitled “an act to provide for the purchase of twenty-five 
hundred copies of Wagner's statutes, and for distributing 
the same.” approved March 30th, 1872, Judge David Wagner 
was authorized to revise said statutes.and said revised edition 
was to contain ‘‘a// the genera/ acts passed at both sessions of the 
Twenty-sixth General Assembly, placed under their appropriate chapters 
and sections. 


Laws of Mo., 1872, p. 171. 


On July 5th, 1872, the Judges of the Supreme Court of 
Missouri filed with the Secretary of State and caused to be 
printed on the first page of vol. [] of Wagner's statutes of 
IS72, after their examination of the work. the following ac- 
ceptance of said statutes : 


JEFFERSON City, Mo., July 5th, 1872. 
We hereby approve the statutes revised by Judge David 
Wagner; now being issued from the press, 
W aso ADAMS, 
P. Briss. 


Judges of the Supreme Court. 


In Wagner's revised statutes of Missouri, 1872, art. IL., 
chapter 37, designated Corporations, at page 3818, 3 52, we 
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find the act approved March 10th, 1871, making personal 
property liable to taxation incorporated. 
Wagner's Stat. of Mo., 1872, p, 315. 


From the above recited laws we find that both the Leg- 
islative and Judicial departments of the State of Missouri 
have construed the act of 1868 and the act of 1871 amend- 
atory of the act of 1868 as genera/ /aws and not local laws. 


In 1879 the Legislature of Missouri again revised the 
statute laws of that State. Section 3154, art. 5, chap. 46, 
vol. I of said revised statutes is as follows: 


Sec. 3154.—The revised statutes shall contain all acts re- 
vised and amended or enacted during the present session of 
the general assembly, of a general nature, except as herein- 
after excepted, and all other acts ind laws of a general na- 
ture which were in force at the commencement of the ses- 
sion, and not expressly repealed, nor repugnant to the pro- 
visions of any act passed at the present session, and contin- 
ued in force by their own provisions. 


Sec. 3160 of the same chapter and volume is as follows: 


Src. 3160.—All acts of a general nature, revised and 
amended and re-enacted at the present session of the gen. 
eral assembly, so soun as such acts shall take effect, shall be 
taken and construed as repealing all prior laws relating to 
the same subject, but the provisions of the revised statutes. 
so faras they are the same as those of prior laws, shall be 
construed as a continuation of such laws and not as new 
enactments. 

Sec. 3163 of the same article and chapter authorizes the 
committee on revision to prepare’ refereitces to the decisions of the 
Supreme Court construing the various sections, acta and stat- 


utes embraced in said revision of 1879. 


Sec. 3167 provides for the anthentication of the revis- 
ed statutes as follows: 
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Sec. 3167.—As soon as any form of the revised statutes 
shall have been put in type, a proof sheet thereof shall be 
furnished to the committee and secretary of state, who shall 
carefully examine the same and make all corrections there- 
in, and such proof sheets of new or revised acts shall be 
compared with the original rolls, and when such compar- 
isons and corrections are fully made, and said statutes print 
ed, said secretary and the chairman of said committee shall 
certify that the same have been examined and compared 
with such original acts, and that the same are true and cor- 
rect copies thereof as passed and remaining in the office of 
the secretary of state, and that the revised statutes as thus 
published, and all the laws as therein contained, are true 
copies of the existing laws of the State ot Missouri, of a 
general nature, and they shall deposit a copy of said re- 
vised statutes so certified in said secretary's office, which 
shall be prima facie evidence of such statutes. Such certifi- 
cate shall be printed in each copy of the revised statutes, 
and every copy so printed, containing such certificate, may 
be used in evidence without other or further proof or au- 
thentication. 

Revised Stat. of Mo., 1879, vol. I, chap. 46, article 5, 
$$ 3155, 3160, 3163, 3167. 
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In revising the statutes of Missouri in 1879 the Legisla- 
ture, it will be noticed, had under consideration the cor- 
poration law of the State and eliminated the whole of the act 
of 1868, as also that of March 10th, 1871,which last two acts it 
will be remembered were in the revision of 1872, being 
part of article 2, chapter 37, Wagner's statutes, and 
under the authority given the committee by sec 3163 supra, 
the reason is given why said act of 1868 and the amend- 
ment thereto in 1871 was not incorporated in the revision 
of 1879. In the reference to section 4290 of said statutes it 
issaid: “The following cited acts in relation to the Issvr, 
funding and compromising of county and other municipal 
bonds have been passed and repealed or otherwise held in- 
valid * * * * (2) and approved March 23d, 1868, 


»() 


(laws 1868, p. 92) since declared unconstitutional by the 
Supreme court.” 
State ex rel. Woodson vs. Brassfield. 67 Mo., 331. 
Webb vs. Lafayette County, 67 Mo., 353. 
Ranney vs. Bader, 67 Mo., 476. 
II. Vol. Rev. Stat. Mo. °79, art. I, chapter &3. 


There can be then no room to doubt that the Legislature 
of Missouri of 1S7% in refusing to incorporate the act of 
[STI in the revised statutes of the State of 1879 thereby 
concurred in the construction placed tbpolk said act by the 
Supreme Court of said State in that it was null and void as 
well asthe act to which it was amendatory. 


In the construction of statutes it has been said that a 
subsequent statute revising the whole subject matter of a 
former one and evidently intended as a substitute for it. 
although it contains no express words to that effect, must 
on the principals of law as well as reason and common sense 
operate to repeal the former. 


Bartlet vs. King, 12 Mass., 537. 
Nichols vs. Squire, 5 Pick., 168. 
Com. vs. Cooley, 10 Pick.. 34. 
Smith vs. Smith. 14 Mo., 152. 
State vs. Roller. 77 Mo.. 120. 


Nor is it any answer to reply, that the act of 1868 was 
also repealed and that it might as well be argued that 
therefore the bonds could not be collected. The act of 
IS638 Was a part of the contract entered into by the county 
on behalf of the township and the holders or purchasers of 
the bonds, but the act of 1871 was no part of that contract 
as the bonds were issued long prior to the passage of said 
act—and a repeal of the act of 1871 in no way deprives 
them of any vested right possessed or acquired by or under 
the act of 1868, and with reference to which alone they 
bought. 


i — 
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So that when the return in this case was made in the 
court below, that the act of 1871 had been repealed the 
plaintiff in error had as authority for such plea the Legisla- 4 1 
tare constructed, and the judicial construction that had 
been given to said act by the Legislature and Supreme 


Court of Missouri. 


a 7 


é 
i For these reasons we ask that the case may be reversed. 
’ Respectfully Submitted, 

R. B. OLIVER, 
f Attorney for Plaintiff in Error. 
wi 
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T. HILL, | 


STATEMENT AND BRIEF OF DEFENDANT IN 
ERROR. 


J. B. HENDERSON, 
JAMES M. LEWIS, 
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' IN THE 
' Supreme Court of the United States. 


OCTOBER ‘TERM, 1885. 


1me COUNT. COURL UF CAPE ) 
GIRARDEAU COUNTY AND THE 
JUDGES THEREOF, 


Plaintiffs i}? Krror. 


No. 216. 
?*s . 


THE UNITED STATES ex rev. JOHN | 
T. HILL, | 


7 
+ 
u 
a” 
€ 
’ 
ry Lh fendant in Error. 


STATEMENT OF THE CASE. 
On April 7, 1881, one John T. Hill, of New Jersey, 
obtained a judgment for $6,659.80, in the Cireuit Court of 


‘ the United States, at St. Louis, against Cape Girardeau 
r County, on some coupons which had been executed by the 


County Court of said county as a part of certain bonds 


issued to the Cape Girardeau State Line Railroad Com- 
® . . ' ’ . . . ‘ 
pany by said county for and in behalf of Cape Girardeau 


Township, under the act ** to facilitate the construction of 


Railroads in the State of Missouri,’’ approved March 23, 
LS68. 
On May 9, 1882, during « term of said, court Hill made 


application to the Court for an alternative writ of man- 
damus against the Judges of the County Court, to enforce 
the collection of said judgmeut. (Record, pp. 3, 4). 

On the same day an order was made by the Court grant- 
ing said writ (Record, p. 4) and on May 10, 1882 an alter- 
native writ was issued in pursuance of said order com- 
manding the judges of the County Court to levy a tax on the 
real and personal property of the said township to pay 
said judgment and costs (See Record, pp. 5, 6). 

On May 15, 1882, this writ was served on the judges, 
and at a subsequent term of the Court, to wit: on Septem- 
ber 18, idss2, the judges tiled a motion to quash the writ 
alleging for cause that the Circuit Court had no authority 
to collect for the payment of said judgment a tax on per- 
sonal property. (Record, pp. 6, 7). 

In this motion it is argued that the original act of March 
23. LSOS, provided that the township bonds should be 
paid by a tax on real estate, that the bonds in this case had 
been issued on July 1, 1869, before the passage of the 
amendatory act of March 10, 1871, which authorized and 
required for their payment a tax on personal property 
and merchants’ licenses equally with real estate, and that 
the amendatory act had been repealed by the Revised 
Statutes of 1879 and previous to the rendition of the judg- 
ment in this cuse. . 

This motion was overruled by the court on the ground 
that the amendatory act was still in force and not repealed— 
and the respondents’ were ordered to make their return 
to the writ (See Record, p.7); and on November 1, 
1882, the respondents filed a return setting up substantially 
the Sule facts is contained in snid motion. They, in this 


return, insist that the original act and the amendatory act 
of March 10, 1871, had both been repealed in 1879 
by sections 3160, 5164 and 3168 of the Revised Statutes 


oo 
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we 
fae 
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of Missouri, and that the repeal of the amendatory act 
before the date of judgment removed the personal property 
from the levy. (Record, p. 8.) 

On the same day the relator, Hill, demurred to this 
return and prayed a peremptory writ and the demurrer was 
sustained and the writ ordered. (See Record pp. 9 and 10.) 
At the same time the relator, having ascertained that there 
were moneys in the county treasury, previously collected 
from the people of the township, by order of the county 
court, to pay relator’s coupons and held subject to the 
order of the said county court, filed his motion to compel 
the county court to pay the same to plaintiff to the extent 
of his said judgment. (Record, p. 10). 

And on November 4, 1882, the Circuit Court, setting 
aside previous orders in the Cuse, proceeded to order the 
County Court when duly notified thereof, to pay relator 
‘¢ whatever amount of money may now (then ) be and remain 
in the treasury of said county to the credit of said town- 
ship applicable to the payment of the judgment herein,’ 
subject to the terms named in the order (see Record, p. 
13), and that respondents should make their return in ref- 
erence to pavment of the money in thirty days after service 
of the order on them: and it was further ordered that for 
the payment of any amount of the said judgment remain- 
ing unsatisfied after paving. the money on hand as uafore- 
said, the respondents should, at the next May term of the 
County Court, in the year 1883 (the usual time of levying 
State and county taxes), levy a special tax on the real and 
personal property, including merchants’ licenses in said 
township. 

On November 14, 1882, a writ in pursuance of this order 
issued out of the Clerk’s office commanding the respond- 
ents to pay to relator or his attorney, the money in the 
treasury subject to respondents’ order if any, belonging to 
the township and applicable to the payment of relator’s 
judgment, and that they levy a tax as aforesaid to pay the 


remainder if anv. of said judgment. 
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This writ was served on each of respondents on Novem- 


ber 20, 1882, by the marshal of the United States, and no 
compliance therewith or return thereto has ever been made 
by the respondents. 

It is to reverse this proceeding that respondents on De- 
cember 20, 1882, sued out a writ of error, and by giving a 
bond only for costs, have since he!d the monev of the town- 


ship and refused Lo levy Tne TAX. 


’ 
' 
} 
. 


ARGUMENT. 


The only pretense of error urged against the proceedings 


of.the lower court. is found in the fact that in ordering the 


er TT ei 


oe 


tax to pay the judgment, the court included personal prop- 
i erty and merchants’ 


"29 


icenses with the real estate in the 
5, * township. 
| It is true that the original ** act to facilitate the con- 


i struction of railroads in the State of Missouri’’ (see Session 


Acts of Missouri. Adjourned Sesspon oft LS6A, page 92-3 ) 
provided in its second SePCLION that Lo pay the honds and 
coupons issued under the th the countv courts should levy 


a tax on the real estate of the township. 


| But on March 10, 1871 (see Session Acts of 26th Gen- 

} eral Assembly, Regular Session of 1871, p. 5. ), the original 
act was so amended as to require the County Courts to levy 
the tax for the payment of such bonds and coupons, on real 
and personal property, including merchants’ licenses. 

It is admitted that the bonds in this case were issued 
prior to the passage of the amendatory act of 1871, but 
relator insists that said act was in full foree when his judg- 
ment was obtained, in April, L881, and at the time when 
the peremptory mandamus compla ned of was issued and 

. served, 

The General Statutes of Missouri were revised by the 

Legislature in 1865, and in 1866 the revision was published 
_ 


by authority of the General Assembly. In this revision the 
entire law governing private corporations was published in 
nine divisions, under title No. 24, beginning on page 326 
and ending on page 542. The cyeneral C iption or heading 


was, ** Of Private Corporations.”’ 


The act under which these bonds were issued was passed 


as stated in 1868, under the general caption or heading 
a RAILROADS: Construction a 

This act contains no provision whatever touching the 
formation of corporations, their duties or responsibilities. 
It provided only the mode by which municipal townships 
could issue bonds to existing railroad companies and the 
means by which those bonds could be paid. 

In 1869-70 David Wayner, then « judge of the Supreme 
Court of Missouri, as an enterprise of bis own and without 
authority from the State, caused to be published a compila- 
tion of the statute law of Missouri, in which he added to 
the revision of 1865 the Session Acts of a general nature 
subsequeutly passed, and for convenience, undertook to ar- 
range the subjects in alphabethical order. 

The Legislature in 1870 passed an act making ** Wagner's 
Statutes ’’ evidence in the Courts of the State, but the 
revision of 1865 remained as the authorized compilation of 
the statute law of the State. 

In the revision of 1865 there was no law under the gen- 
eral title of ** Ratlroads.’” And no other law after that time 
up to the period of Wagner’s publication contained such title 
except the act of 1868 under which these bonds were issued. 
Hence in Wagner’s compilation he placed the act of 1868 
as a supplement under the caption of ** Corporations ” and 
under the division thereof entitled ** Railroad Companies.’’ 
In the preface to bis work he says, ‘* I had no authority to 
alter the text-in anv manner,’” and hence he adds. ‘the 


s tuken, whether from the 


source whence the matter 
statutes or the session acts as indicated at the beginning of 
each section, so that at a glance it will be seen where the 


original may be found He therefore places before the 


words of the text of thisact, ‘*-Acts L868, p. 93."" 


In 1879 another revision of the statute laws was made. of 


which section 3160 reads as follows: ** All acts of a general 


nature revised and amended and re-enacted at the present 


session ot the General Assembly, so soon as such acts shall 


take effect, shall be taken and construed as repealing all 
prior laws relating to the same subject; but the provisions 
of the Revised Statutes, so far as they are the same as those 
of prior laws, shall be construed as a continuation of such 
laws, and not as new enactments.’ Section 3161 provides 
thatall acts or parts of ucts of a veneral nature in foree at the 
commencement of the present session of the General Assem- 
bly, and not repealed, shall be and the same are hereby 
continued in full force and effect, unless the same be repug- 


nant to the acts passed or revised at the present session.’ 
Revised Stats. 1879, vol. 1, p. 529. 


Now it is urged by plaintiff in error that inasmuch as the 
general corporation law was ‘* revised and amended and 
re-enacted "" in 1879 the act of 1868 was repealed. 
This argument is predicated on the false assumption that 
because Wagner placed said act under the title of aloe Rail- 
road Companies’ it became a part of the corporation law 
of the State. 

In the first place, it was never designed by Wagner 
in his compilation to treat the act of 1868 as a part of 
the corporation law of the State. It Wis sO placed for 
iInere convenience ot reference, and because there Wits ho 
general title ** Railroads.’”’ 

Second. Wagner’s compilation was never adopted by 
the Legislature as a substitute for the revision of 1865, and 
hence his classification of the laws was wholly without 
sanction. 

Third. The laws upon the subject of corporations did not 
‘‘ relate to the sume subject ’’ as the act of 1868 and hence 
the act of 1868 was not repealed. 

Fourth. The act was not repealed because the General 
Assembly in making the revision of 1879 expressly declared 
that this act of March 27, 1868, was not ‘* revised, amended 


and re-enacted’’ nor in any manner touched because the 


Supreme Court of Missouri, 67 Mo. 331, had declared it 


unconstitutional. 
Rev. Stats. 1879, Vol. 2, p. 849-50, note a (2). 


Fifth. To show conclusively that the act was not repealed 
in 1879, tle General Assembly on March 24, 1885, recog- 
nized its existence on the statute books asa valid law and 
passed an act repealing the amendatory act of March 10, 


S71, leaving in force the o ; act of L868, 
Laws of Mo. 1885, p. 93. 


Sarth. ihe courts of Missout nave uniformly held the uct 
ot LS6OS mad the amendadut iy cl OF LS7] to be it} force, 


The opinion of Cireuit Jude MieCraryv in Foote v. County 


( ourt ol Howard COUTIL' Vil renderecl 1) the belef and 
admission of counsel that the act f 1868 had been expressly 
re pl! ale d by Legislature. Coin the subsequent publication of 


the second volume oft the revision it appeared that the net 


Was unrepealed, and hence an note Was appended to the 


report of the Case COTrreching the opinion. lhe judgment 

=. ; : ; — ) , 
ofthe court was immediately changed, aud the existence of 
the Inw has been recognized by the judicial and legislative 


authorities of the State up to March 24, 1885. 


| McCrary’s m. 218. 


LI. 


The power of the Legislature to pass the amendatory 
act of March 10, 1871, subjecting personal property to the 
payment of a pre-existing debt is fully settled by the ad- 
judications of the Supreme Court of Missouri. 


‘+ The taxing power helongs to the Legislature, and is 


~~. 


we, 


i 


— 


subject to no restrictions or limitation outside of the con- 
stitutions of the States and the United States.’ 


H. & St. Jo. R. R. Co. v. State Board of Equalization, 
64 Mo. 294. 


‘‘ The Legislature can authorize or direct the levying of 


taxes to pay a pre-existing debt.” 


a «> 


St. JT,ouis v. Clemens, 32 Mo. 1338. 


‘¢The power to tax rests upon necessity and is inherent 


in every sovereignty. In reference to taxation the Consti- 


, tion is not a grant of power but a limitation.’’ 


Glaseow v. Rowse, 43 Mo. 479; 
St. Louis v. Man. Bk. 49 Mo. 9574. 


‘‘ The Legislature may repeal one tax and impose another, 
: j or Impose other and higher rates ol taxation, unless 
y there be some limitation by contract, or by constitutional 


| provision 


, st. Joseph » KRair. Co... da Mo. 476: 


State vw. Dulle. 48 Mo. 282. 


‘©The right of determining what proportion of the bur- 

dens of taxation shall be borne by any individual or class 

: of individuals, must be determined by the Legislature in 
the absence of constitutional restriction; and the remedy 

in the case of unjust legislation is to be found among the. 


. constituents of the legislators and not in the judiciary.’’ 
No. Mo. R. R. Co. v. Maguire, 49 Mo. 490. 


‘¢ The General Assembly determines to what local uses 
the funds derived from county taxation shall be applied, and 


its determination is final.’’ 


State ». St. Louis C. Ct., 34 Mo. 546. 
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SUPREME COURT OF THE UNITED STATES. 
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No, 224 


CHARLES C. CADMAN, APPELLANT. 
US. 


WILLIAM PETER 


LPPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE WESTERN DISTRICT OF MICHIGAN 


FILED MAY 7, 18835. 
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SUPREME COURT OF THE UNITED STATES. 
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of mortyvayve, bearing date the twentv-fifth day of October, one thou- 


, . 
sand eloht hundred ana seyenty-flve lt) ide DY William Peter, of 
Toledo, Ohio, to the party of the first part, and recorded in register’s 
ofhice of the county of Newavgo, in liber nine of mortgages, at page 
O14, with all and singular the premises therein th) ntioned and de- 
scribed, together with two of the notes or obligations therein also 
mentioned. and the moneys due, and the monevs now due, and the 
interest that mav hereafte row cli thereon to have and to hold 
the same unto the said party of the second part and their assigns 
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ad 4} P . wad ] : : ‘ j } : 
right. and miwithi au tT \ (rant, ba vain, and sell the same 1h) 
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UNITED STATES. 
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ALKER FOR APPELLANT. 


IS75, the complainant, 

ndat Peter, some 5400 
veo count Michigan. The 
r the nominal 

| by Cadman, Is to have 
jortgage, upor the ground 
WwereeG if the time, and 


security for advances made 


de 


feusance, and the par- 


on this question of whether 


securlty, Oras atl absolute 


eA eile ng 


LAW 

Before discussing the facts. we make reference to 
some general rules of law applicable to the case. 

[It is the settled law of Michigan, as well as of 
this court, that parol testimony is admissible to prove 
that a deed absolute is intended as a mortgage, and if 
sO pr ved if may thus be treated. 


Wadsworth vs. Loranger, Harr. Ch., 113 
Kmerson \ Atwater, 7 Mich., 12 


Tilden vs. Streeter, 45 533 
Hurst vs. Beaver, 50 ' 612 
Ferris vs. Wilcox. 51 105 


Russell vs. Southard, 12 How., 139 
Babcock vs. Wyman, 19 ;' 289 

Villa vs. Rodrigue 12 Wall.. 323 and 339 
Peugh vs. Vavis. 96 UU. S., 332 


1 Jones on Mortgages, Sec. 285 


2 Undoubted|]y in these cases the burden of 
proof is npon the party seeking to show a deed abso 
lute to be a mortgage, and the testimony must be 
clear. 

Howland vs, Blake, 97 U. S., 624 
Tilden vs. Streeter, 45 Mich., 533 


| Jones on Mort raves. “et ededeD 


3 f the evidence shows [hat the (leed was in 
fact given as security for a pre existing debt, or for 
advances made or to be made, or for both. if is to be 
treated as a mortgage irrespective of its form. 

Whether given as a security. to use the language 


of Judge Swavne, ‘is the very hinge of the contro 


VeTs\ 


Russell vs. Southard 


Villa vs. Rodriguez, 12 Wall., 336 
Peugh vs. Davis. 96 U.S f 
2 Jones on Mortgages. Sec. 1039 


4. In determining this question 


to be construed as a mort the a 
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agle, 


consideration is an important element. 


Russell vs. Southard, 12 How., 1 
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whether a deedis 
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Russell vs. Sou | 12 How 155 
7. A promise to repay 1s not essentl 
tute a deed a mortgag 
Ru 
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ll. The vital question, therefore, is whether the 


deed in question Was intended by the parties thereto 


asa security. If so the decree was clearly wrong. 


he relations of the parties 

In 1868. Cadman became the cashier of the 
Merchants and Manufacturers’ Bank, in the city of 
Detroit, and continued so until 1876. He had pre 
viously been employed in the Michigan Insurance 
Bank 

(‘adman, p. 4] 

Peter, a lumber dealer, as early as 1871, was a 
stockholder in the bank of which Cadman was cashier, 
owning $10,000 of stock, and was also a large bor- 
rowel 

Veter, p. 101 
Cadman, p. 39 

He wus very intimate with Cadman, ond asearly as 
I871 gave him a proxy to represent his stock, (p. 153; 
und as early as 1872 he loaned to Cadman, without se 
curity, his two individual notes of S5000 each, solely 
for Cadman s accommod inon,relying upon the promise 
of Cadman that he would take care of them. These 
notes were renewed from time to time until the fall of 


1875, and after the execution of the deed in question, 


, } . 
when thev were paid by Pete: 
{ wil hii ,? ; nad ' 
Peter Dy ; i } 


[t was very clear from the testimony that Cadman 
wis inclined [© Speclhiat iT) Stocks, ae... uF, as he 
called it. to make ineestinents His losses in this re- 


Spec had Deen very yreat, growing doubtless ont of 


the panic and financial disasters of 1873, and the years 


Immediately following. 


Thus he had lust $20.000 in one railroad enterprise 


at the south, and he lost also in various other opera- 


‘ Lions 


He Wis ifl al if ii CPT iti ci Sst » condition iT) the 


— Ton Be Tele As : | , P sen @ . 
‘ summer and fall of 1875. when theevents occurred out 


of which this suit has grown. 


"T’byys ; P D 6 
thus ne owed SiLVU,O0V00 fo eter tor tne notes [loaned 


> : . , / . , 
But he owed nothing to the bunk whose of 


was 


2. In July, 1875, one Milton 1D. Ward owned 


some 5400 acres of pine lands in the county of Neway- 


vo. Michivan. He was a wild, dissipated chan. then 


engaged in the controversy 1n 1 | father’s 
will, from which he ho} ms 
money His necessities in conne WI) said | 


_ ‘y maf : YT 7 eeall rhs 
(ot). Were very oreadti., atid it LPiieie ‘ ' , ‘ if Pe anas 


; 
x 


iT) question tor = , OOO 


They had been ex 


known expert in eNan 


‘ 


: Ses 2 . . ; . : ) 
1873 and 4 carefully investigated their value and the 


amount or f 


Co... and he gave a certiicate as to their value. 


— 


Steele, p. 27 


Cadman, pp. 35, 37 
Rankin, p. 92 
Certificate, pp. 131-2 
These estimates show that there was then on the 
land at least forty million feet of lumber, worth from 
$1.50 to $2 per thousand standing, and that the land 
was worth at least $60,000, and from that to $120,000. 
This value is not disputed. Peter, sent a man to 
examine the lands, but does not state how they were 
-estimated, This silence is very significant. 
Peter, p. 116 
Cadman was not in a condition to buy these 
lands, and the only motive for doing so was the: 
almost absolute certainty that he conld in a very short 
time make a large sum of money by the purchase. 
The result was that he agreed to buy these lands 
of Ward, for $20,000, and on the 10th of July re- 
ceived a deed therefor, and paid a part of the sum 
down, and made further payments along from time to 
time «as Ward’s necessities required, till the actual 
payments amounted to about $24,000 
Cadman, pp. 35-6, 47, 71-7 
In early September, 1875, Cadman, through A. 
M. Steele, an experienced lumberman., offered these 
lands for sale, and received a cash offer therefor of 
830,000: which offer was rejected on the advice of 
Steele, upon the ground that the lands were worth at 
least twiee that amount, 
Steele, p. 26 
Cadman, p. 36 


2. Failing in this attempt to sell, Cadman, 


through Alfred Russell, Esq., opened negotiations 


7 


for obtainiag a loan upon said property, and to aid in 
this he supplied Mr. Russell, first, with the estimate 
of Rankin, (p. 92:) then with the certificate of George 
S. Frost & Co., and of Mr. Steele, as to the value of 
these lands. 

Cadman, pp. 36-7. 

Russell, pp. 64, 87. 

Exhibit ‘* A.” pp. 131-2, 

Russell was then in correspondence with J. C. 

Aver & Co., of Lowell, Mass., who had been investing 
money through him in Michigan, and on the 15th of 
October he writes a letter to them, asking for a loan 
of $20,000, and making strong representations as to 
the value of the lands. 


Letter. pp 64 and 5 


i 


His statements in relation to the value of the 
lands were based upon these certificates of Rankin, 
Steele, and Frost & Co., above referred to. 


mee pp 92. 151-2 


On the following day, October 16. Peter, at the 
suggestion of Cadman, called upon Mr. Russell in 
regard to this proposed loan, and Russell then read to 
him the letter he had written the day before. or stated 
its contents: and Mr. Peter told him about the land. 
and assured him that the security offered was worth 
§ 120,000 

Cadman, p. 37 

Russell, p. 66 
4 Peter positively denies this interview, buat Mr. 
Russell's testimony in this regard is put beyond any 
question by a copy of the letter which he wrote to 


Aver & Co., on the same day, October 16, referring to 


oe. oe ee 


Oe Bee 


ee see Se Re ye. ae a” See a: Se 


ee 
hy yi 


‘Mr. Peter’s assurance that the lands were worth that 
sum, $120,000. 


Russel] 


This negotiation nsuccessful, because Aver 


ther in Michigan prop- 
erty The CLCL@eE ¢ iit i - eee loan wis received on 


the morning of the 9h) 


CONTRACT 


On this same day, October 25, a contract was made 
between the parties in relation to these lands. A deed 
was made by Cadman and wife to Peter, and Peter 
executed his notes to the amount of 820,000, aud deliv- 
‘red them to Cadman 

. “a ihe same ad iya mortgage was made by Peter 
upon the same lands to secure the payment ol these 


notes. 


’ 


Was this transaction a saleof the land by Cadman 
to Peter for $20,000, 01 as it in the nature of a 
mortyvage tosecure Pet ! * the STO,000 w hichC “imanh 
already owed him, and the $20,000 which he advanced 
him that da oh his notes / 

Complainant claims that this was a loanof Peter's 
notes to him, and that the deed was to secure the same 
together with the prior notes, and was in the nature of 
a mortgage. 

Defendant claims that the transaction was an ab 


solute sale of thie land ta) S20. O00, 


COMPLAINANT'S POINTS. 
1. Cadman had become the owner of the land in 
question. for which he had agreed to pay $20,000, but 
had actually paid considerably more. 
Cadman, pp. 35, 71-7 
2. He was unquestionably deeply embarrassed, 
vet he had refused in early September $30,000 In 
eash for said land. 
Ste le, p. 26 
Cadman, p. 36 
3. He then authorized Alfred Russell, Esq... to 
negotiate a loan upon said land for $20,000 or 330,000 


and this upon the basis of documents showing that it 


5 


was worth at least S60.000. which was the lowest 
estimate. 

L. Qn the 15th of October, Russell had written to 
Ayer & Co., of Massachusetts, soliciting a loan of s20,- 
000, and recommending the property as worth $60,000. 
On that or the following day Peter called at his office 
to see him in regard Lo this Inatter, and he read [oO 
Peter the letter he, 2 had written to Ayer & Co., 
or stated its contents, und Peter told him that the 
security offered was worth $120,000, and Russell at 
the time wrote this fact of Peter's estimate to Ayer 
& Co. 

Russell, pp. 64-66 

5. Ayer & Co., for reasons not connected with 
the value of the property, declined to make the loan, 
and Russell received their reply on the morning of 


( lctob r Ys. 


i() 


6. On the forenoon of the same day, Mr. Peter ‘ 
called at Mr. Russell’s office, and was told that: the 
" 


loan had been declined. He expressed himself as 
" very 8s Irv, and said that he had cone luded CO 
carry Cadman, himself—that Cadman already owed 
him 810,000, and that he had concluded to take the 
land, and let him have $20,000, and hold the property 
2 be security for the whole sum: but that he wanted a 
deed out and out, so that he could handle it. 
Russell, pp. 67 and 8 
Cadman, pp. 38-9, 55-4, 97 
7. On the same forenoon, Cadman and Peter 
came to an agreement in relation to the matter In 
question, came to Russell's office together, tallced over 
the matter, and directed that a deed for the convey- 


fnee of the land be made out. and it was made ac- 


» =. 


cordingly. 
Russell Dp. SS 


Cadman, pp. 37-9 i 


8. At noon of the same dav, Harry Russel, then 


a clerk in the office of Alfred Russell, took the deed 

in question, and went to the house of Mr. Cadman, j 

where it was executed by Mrs. Cadman. 
' 


Harry Russetl, p. 120 
Cadman, p. 107 
v The deed and notes were delivered soon after 

noon, ard before banking bours tad closed. and Cad- 
man took the notes to the bank for the purpose of 
getting them discounted ; but he found that he could 
not do this without furnishing collateral. as they were 
longer and larger than usual bank paper 


Cadman, pp. 80, 103 


Russell, p. &9 


Walker, p. 110 


1] 


10. Cadman immediately called upon Peter, at 
the Exchange, to make out a mortgage upon the same 
property, to enable him to use the notes in question. 

This was an after-thought, growing out of the 
refusal of the bank to discount without collateral. 


Cadman, pp. 80 and 107 


Russell, p. 89 


DEFENDANT 8 POINTS 


1. Karly in September, about the time Cadman 
had been offered $30,00C in cash for the property tn 
question, and bad refused it, Peter testifies that Cad- 
man offered to sell it to him. 

Peter. p. 94. 

2. From the 20th to the 30th of September he 
Says it was offered to him by Cadman for $20,000, 
which was all he asked ; (this being just after his re- 
fusal to seli for S30,000. ) 

Peter, p. 102. 

3. In another place he testifies that this offer of 
$20,000 was made from the 10th to the 20th of Octo- 
ber,—just when Cadman was nogotiating for a loan of 
$20,000 on the basis of a value of at least $60,000. 

Peter, 103 

4. Peter denies positively the entire testimony 
of Russell as to his being at his office on the 15th or 
16th of October, and talking with him about the pro- 
posed loan trom Ayer & Co., und giving an estimate 
of the value of the land at $120,000, 

Russell, pp. 66 and 7 
Peter, p. 96 


5. He contradicts all the other witnesses, namely, 


af 
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That letter was not intended to concede or make 
any statement of rights, and the other letters written 


to Peter about the same time show how deeply he fell 


the mortification of net meeting lis paper 
see pp. 98-100 
We think, ther tore, this letter 1s entitled fo no 


weight as overthrowing the testimony of complainant. 


ee 


(‘adm ins conduct according to his own stutement 
has been entirely consistent with this claim. He left 
Detroit about the time of the letter referred to; but 
was back here in December, 1876, and had a talk with 
Peter in relation to his interest in the lands, that had 
not Vel been sold | 


Cadman, p. 359 


‘He further testifies that when in California, in 
October, 1878, he wrote to Peter inquiring of him as to 
the lands, and what the prospect was of his realizing 
something therefrom, and that he received a letter in 
reply from Peter saying that nothing had vert been 
done. This letter, if in existence, is still in California. 
and he has been unable to find it. 

Cadman, pp. 39, 40, 61 

It is true that Peter denies both the conversation 
and the correspondence: but, as we lave shown, his 
testimony is not to be relied upon 

It will also be claimed that the testimony of H. N 
Walker is adverse tothe complainant ny miiwo polnts, 

He was at this time connected with the Detroit 
Savings Bank, with which Cadm ili did business. (‘od. 
man testifies that he went to the Savings Bank, on the 


afternoon of October 2th. io vet one of P, fers notes 


sen eR let cee — Ap ane cts os 
ee et te NE IN i= RO eM eS gy oe ap ts ot 
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discounted, but they said that they could not do it 


unless it was secured by mortgage or otherwise. 


re 


Cadman, pp. 80, 107. 
Russell, p. 89 
The mortgage wus then obtained, us we have stated, 
but it was not used that day, nor until the 28th, when 
it was assigned to the bank as security for a loan. 
Cadman, p. 107 
Walker's testimony tends to show that they 
required the mortgage, as Cadman testifies. 
Walker, p. 110 
Walker has an impression that on this occasion 
Cudman told him that he had negotiated this sale of 
lands for Ward, who was to pay him a commission 
therefor—thus excluding the idea that Cadman him- 
self had any interest in the land except for com- 
misions. 
Walker, p. 100 
This impression, or recollection, is very clearly 
erroneous. and is inconsistent with established facts. 
As we have seen, Cadman obtained a deed from 
Ward early in July, more than three months before 
this time, and his festimony shows most distinctly 
that Ward had been paid forthe land from time to 
time and before the deed to Peter. This shows con- 
clusively that Cadman Was hot a mere agent of 
Ward's in the sale of these lands. 
Cadman, p. 71-6 
Walker further testifies upon another point, 
namely: that Cadman, at the time of his deep em- 
barrassment and resignation, was indebted to the 


Savings Bank for a debt of honor, and that they were 
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Supreme Court of the United States. 


October Term, 1886. 


CHARLES C. CADMAN, | 
Appr llant, 


WILLIAM PETER. 


Appeal from fhe Cireuil C‘ourt of thre U/nited States 
Jor bhi We ste] if District of Michigan. 
SUPPLEMENTAL BRIEF OF C. lL. WALKER, OF 
COUNSEL FOR APPELLANT. 


The brief of che defendant makes a severe and con- 
tinuous attack upon the testimony of the complainant 
in this case, as inconsistent with truth and full of dis- 
crepancies ; and with reference to these points we have 
a few suggestions to make. For the most part the 
alleged discrepancies are upon points not material to 
the issue in the case, but the purpose of such charges 
is to detract from the credibility of the complainant’s 


testimony. 


Phat there are som liscrepancies 1n that testi- 
mony, is entire ly clen! But it can be demonstrated, 
we think, that these discrepancies are not only entire- 
i) COMSISTeH I with truth. bu “al they fend to show 
the iruthfulness of ihe man and his desire to correct 
any erroneous statements that he may have made. 

’ 


\s bearing upon this general question of his 
truthfulness, and to account for some of the erroneous 
statements made, If may not be lM proper to reler 
briefly to the history of the man, as shown by the 
record ; for it isa somewhat peculiar one. 

l'or many vears previous to 1868, he was in the 
employ of the Michigan Insurance Bank. Then and 
subsequently he was addicted to speculations in 
stocks, or, as he would say, **making investments.’ 
At one time, in 1863, he had accumulated in this way 
S40. 000, 

Record, p. 51 
In 1872, this had been reduced to S15,000 
Ib 

In 1868, he became cashier of the Merchants and 
Manufacturers Bank, a new institution just started in 
Detroit, and continued in this position until January, 
IS76 

necord, p. 41 

He continued these “‘iInvestments, sometimes 

making money, anc sometimes largely losing: and 


’ es ’ rt | | " > F ‘ ; 
lhils ransachlouns OF This) KiNG it} IS4.) Were large, and 


he was in the habit of borrowing money very freely. 


——_ 


About this time he met with some very severe 
losses, among them $20,000 in one transaction of a 
southern railroad, and became deeply embarrassed 

Record, p. 79 

His embarrassments became so great that in Jan- 
uary, 1876, he resigned his position as cashier, and 
considered himself a ruined man. He svon after left 
Detroit, and after spending nearly a year in Chicago 
went to California to seek his fortune. He there lost 
his wife, and after a few years returned to Detroit. 

During all this time there is no imputation as to 
his integrity, nor was he a defaulter to the amount of 
il single dollar. 

He commenced giving his testimony in this case 
in June, 1881, and afterwards received from California 
a great many papers, letters, etc., bearing upon the 
questions at issue. His first testimony was given 
without the aid of such memoranda. As he says him- 
self: ‘*1l am in the habit of working from memoran- 
dums, and the moment a thing is finished it passes out 
of my mind.” 

Record, p. 82 

Thus, in relation to his transactions with Mr. 
Ward, and the payments made to him, he first testi- 
fies without having any papers to refresh his memory. 
He had settled up with Mr. Ward, and did not keep 
memoranda of the matter, supposing that no question 
would ever come up. 

Record, pp. 72 and 77. 

Subsequently memoranda in relation to all his 

business were sent to him from California 


Record. pp 10 and 42. 


The examination of these docaments and letters 
led to some corrections in his testimony. 

Thus, when first examined, on thelst of June, 
IS81, he testified that he had pai Mr. Ward 820,000, 
and that all of it was paid in the month of July. 

Defendant's Brief, pp. 5 and 6 
Record, pp. 47 and 50 

On the 14th of July, after his reception and ex- 
amination of the papers in question, he was recalled 
by his own counsel and further examired on the same 
subject, stating that since his former testimony he 
had made an examination of papers. 

Record, p. 72, 

‘That there are discrepancies ip his testimony as to 
the time when these payments were made and the 
amount of the payments made, is very clear. But 
these discrepancies were not culled out by the opposite 
counsel, but by his own, and for the purpose of cor- 
recting his testimony. 

If he had permitted his testimony to stand as it 
was first given, it would have been more in his favor 
than it now is. The truthfulness of the man, rather 
his falsehood, is demonstrated by his corrections. 


| 

Defendant also introduces the testimony of Henry 
N. Walker. as showing that Cadman was not the true , 
owner, but was the mere agent of Ward in selling these 
lands. anc was To get a COMMISSION therefor of from 
so) 1) itmea sO) as 

Defendant's I 
This is not only expressiv denied by Cadman, but 


Walker's lestuIMOnY Is Vagou Hhusatistactory and at 


variance with the established facts. The witness 
himself says that ‘‘it is a mere bare impression.”’ 
tecord, p. 109 

At the time of this alleged conversation, Cadman 
had had the title te the lands for more than three and 
a half mouths, and it related toa matter that did not 
interest Walker as an officer of the bank; and he 
testifies to this impression after six years had passed. 
Under these circumstances, his testimony is entitled 


to no weight. 


ITI. 

Defendant's brief attacks the testimony of Cad- 
man upon the ground that he first testified that ‘‘ no 
securitv was given’’ at the time the deed. was made. 

Defendant's Brief, p. 13 

He simply testified that he did not remember any 
vither paper. But his attention was not called to a 
“security.” 

Record. p. 55 

But when his attention was called to the fact of a 
mortgage being given upon the property, he answers: 
‘*T think there was.”’ 

Record, p. 60 

This furnishes no ground for attack upon the 
complainant. 

[\. 


It is claimed in defendant's brief that the testi- 
mony of Cadman, that the $10.000 notes of Peter. 
given him on the 25th of October, were presented to 
the savings bank for discount on the same day, is at 


variance with the other lestimony in the case, and 


seetihe a ee ee ea 


there is a disingenuous attempt in the brief to show 


that Cadman is contradicted by Henry N. Walker on 
‘this point. 


4 ' ‘ y. ‘ '*? " 
De Choauan B ef ot ia 7, 


; 


But this is nolL se 


Cadman says that on the day 


he received the notes. li kk them at oncetothe bank 


Oo Gel fhem lise munted il 1 Tey declined without col- 


Record, pp. 80 and 81 
lle immediately found Mr. Peter, and they went 


‘ 


to Russell's office and the mortgage In question wis 


hiecord oL . 


As Russell says, the deed had been executed in 


the forenoon, and the mortgage was an afterthought 


and executed in the afternoon 


ussel D. oy 
* It was then too late to accomplish the purpose, as 
it was after banking hours 


(‘admal 


lt appears from the testimony of Henry N. Walk 


eT. that ati application was made to the hank fo! a 


loan on the security of this mortgage on the 28th of 


October, three days after, and on the 29th Czadman‘s 


note was discounted with the notes and mortgage of 


Peter as co 


nat the note wifhont 


the mortwage was hoi resented belore that Lime. and 
(ot) thi Yt! ana ve Cadmiut ie 


iti Tid) Wiil\ q* it 


tradicted 
Phe memoranda of a} leations Tor loans were not 


: 


pon the bank books In 


ail Causes where loans 


- 


were applied for, but were entered especially where 
loans were asked for on real estate. 
Walker, p, 108 
Mr. Walker's testimony clearly implies that the 
bank had previous to the 2srth declined to make the 
loan without collateral security. 


\\ ilker, | 110 


v. 

Does the complainant’s testimony sustain his 
theory that the deed in question Was made as a secur 
ty for the whole $30,000 of the notes of the defendant, 
Peter. which he had loaned to Cadman? This is de- 
nied in defendant's brief. 


See pp. 15-26 


This view is attempted to be sustained by selecting 
from Mr. Cadman’s testimony portions that are c!aimed 
to be inconsistent with other passages and with the 
theory of the bill. 

Sut this testimony, taken in its connection, is en- 
tirely consistent with our theory of the case, namely : 
that the deed Wiis taken as security f r the old notes 
for S10,000, as well as for those for 820.000. executed 
conlemporaneously, We give all his testimony bear- 
ing upon this point. 

After testifying that Peter, upon learning that 
Aver & Co. had declined to lend him the $20,000 upon 
the land, suid that he would carry it himself, if he 
could lend his paper Ou time enough fo throw if over 
fo the next senson, he further testified as follows: 

‘. Was there anything said in that connection 


about youl indebtedness to him / 


** \ Ves Sj. 


-Y. What ? 


A. About the taking care of the ren thousand 


" & What was said 


A. | rold- him that woul i be ample security for 


. 


Ls. aor 


to my house 
In going dow 
“(Q WV; 
before the !) 
rangement 
rangement ¢ 


_~ oo 


“W Now, let me go back 


to he ser urity 


* 


sand (i Hiars Dbeslues, That was one object 


ikine the arrangement with him, that it 


ten thousand dollars besides. 


e what he said in relation to that ? 


‘acquiesced in that. 1 think he went down 


to dinner that day, and we talked it over 


? 


n and coming back. if Ll remember richt. 


is there anv different arrangement made 
ipers were eX cuted, or was that the ar 
was there anv change in that ir 


7 « i « > yeF . 
TT) re wl anvthin Sil 


, you said this | md Was 


for the ten thousand and the twenty 


thousand Was he to have any other interest in 
them’ What was the arrangement / 
ae. 2 The aTrangement was hewas tO h) ive lh) iif of 


it. after paying my indebtedness to him; 


words he air 
remained aft. 


owed him 


CNAMIMALIOT tie 


in other 
eed ‘Q olve Trié half of that (which) 


r | paid him from the lands what | 


¢ stifled ‘is follows 
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A. tek or. 

‘*(. Was there any arrangement made then and 
there that you shonld not pay these two five thousand 
dollar notes. I mean on the 25th of October, when the 
land was deeded to you ? 

‘A. The only remark that was made about it 
was : ‘Now, Mr. Peter, you have ample security in 
your hands for the two notes of five chousand dollars.’ 

‘*(. Who was to pay them when they did 
mature ¢ 

os Why, he was to take care of It. 

a Then this deed was given to secure the pay- 
ment of this asa whole? 

‘*A. It wasn’t so stipulated at the time. 

ei (). Was it afterwards ¢ 

‘A. No: wesimply had a conversation about it. 

(). No agreement? 

ei No agreement 

‘*@. Then asa matterof fact it was never turned 
over to secure them / 

‘A. The fact that there was margin; it was all 
that there was necessary. 

‘(). You considered that he would make over and 
above ten thousand dollars, enough to secure the 

twenty thousand dollars ¢ 

“A. Yes,and twicethat. Hetold me himself the 
land was worth over $100,000, 

“] When 

‘‘<\ Within a week of the time the transaction 
culminated. 

‘() Before or after ? 


‘A. Before and afterwards too. 


‘(). Did he claim that he had ever seen it ? 


‘A. No: but he knew ‘be estimates. 

“Q. Now, let me ask the question so there will be 
HO misunderstanding ; was there any positive arrange- 
ment made between you and Mr. Peter, by which the 
lands were to secure him upon the first of those two 
SH000 notes ? 

‘A There Wiis ani noderstanding bet ween tis if he 
made the advance of those two notes, and took a deed 


of rar. would be LEMP EC security for he indebt- 


On cross examination, defendant drew out from 
Cadman, that he made a memorandum of the transac 
tion, and Cadman is asked to give it in detail. 

hecord pp. 82-34 : 

The gist of the whole matter is given In answer to 
a question of detendant’s counsel, as follows : 

oe And what was if. as near as you can re- 
member 

‘A. [dont remember the whole details of it fully, 
except as | explained it there; the transaction that | 
have had with Mr. Peter for 330,000, and that he took 
so much land, which he was to pay himself from and 
divide the balance with me. 

‘“Q. That was the memorandum, as near as you 
can remember / 

‘A That was the memorandum ; yes, sir.’ 

Taking this all together, it is entirely clear that 
Cadman testifies that the deed wus viven to secure the 
whole 830,000, and that his testimony can bear no 
othe! eonstruction 


Mr. Russells testimony fully sustains the same 


a Oe ree 


| 
| 
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The brief of the defendant has this most remark- 
able statement in relation to Mr. Russell's testimony : 
‘* The testimony shows conclusively that Russell did 
not hear the details of the bargain between Peter and 


Cadman.’ 


The best answer to this is the testimony of Mr. 
Russell : 

‘*Mr. Peter came to me in my offiee and inquired 
in regard to the loan, whether Dr. Ayer was going to 
make it, and he subsequently said to me—of course I 
told himthat Dr. Ayer declined the loan—he subse- 
quently came and said that he had concluded to carry 
Cadman himself on that land; that Mr. Cadman al- 
ready owed him $10,000, and he had concluded to 
take a deed of the land and let him have $20,000 more, 
and hold the property as security for the whole sum 
of $380,000. He said that he wanted a deed out and 
out, so that he could handle it, and he and Mr. Cad- 
man came to my office and desired me to prepare the 
papers. [don’t remember whether Mr. Codman was 
with him or not the first time, but I think he was.’’ 

Record, p.67. 

On cross examination, his testimony is as follows: 

>. Was there any conversation between the 
parties in yuur presence as to their bargain? It was 
not made there in your office, was it ( 

“A. No, L think they had made their bargain be- 
fore they came there; that is my recollection; and of 
course there was something said about it. The sub- 
stance of it was that Mr. Peter had concluded Co Carry 
Mr. Cadman himself.”’ , 

*Q. What was said, as near as you can remem- 
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ber, between them, in your presence, when they first 
caine In, or when the deed was drawn there ? 

2 As nearas IT ean recollect about that, Mr. 
Peter observed that he was very sorry that Mr. Cad- 
man could not get the loan east. or here, and that he 
had concluded to carry Mr. Cadman himself, 

‘() How much was he going to loan him ¢ 

‘A As | understood, 820,000, 

.**Q. And then what else was there between them 
spoken there / 

“A That the amount which Mr. Cadman was al- 
ready indebted to Mr. Peter would be secured by this 
transfer, the same as the amount which he was about 
to let him have upon those notes. 


} 


oe * 2 Or in other woods the deed was turned over 
to him to secure him for 830,000 7 
a Yes, sir: that is my understanding of it. 
| ‘“(Q. Yon understood that from the conversation 
between the parties / 
we. Yes, Sil 
Record, pp. 87-8 
Cadman also testified that the arrangement was 
coucluded at Russell's office.- 
Record, pp. 38 and 53 
[t is very clear therefore by the testimony of both 
Cadman and Russell, that the deed was given to secure 
the whole S80,000. If given as Security at all, no other 
result would be reusonable (1 probable. Peter well 
knew Cadman’s great embarrassment, and if he were 
to take se urity atall he would take it for his entire 


debt. 
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gut it is insisted that Cadman’s testimony is un- 
true and inconsistent with itself npon the subject asto 
whose duty it was to take care of the two notes origin- 
ally lonned him by Peter, of $5,000 each. By disin- 
genuous selections, leaving out the proper connection, 
the brief oO} defendant? si eks CO mike the court believe, 
that Cadman testified that he was not to pay this $10, - 
O00, but that Peter was to pay it. 

See pp. 18 and 21, 

If the testimony in connection had been printed, 
it would Lave appeared very clearly that Cadman’s 
only « xpectation was that Peter was to carry them for 
a time, because he was amply secured by the land in 
question; but that he, Cadman, was to help carry 
them if possible, and that he was still Peter's debtor 
as to this amount 

Thus, the brief at the top of page 20 prints in 
italics a question and answer that standingalone would 
seem to imply this: 

**(. And von never claimed after you put this 
security into his hands that you ought to pay it—that 
SLO,000 ¢ 

ij 2a 

If what follows bad been copied it would have 
given an entirely different impression. 

Pa lt was tot a matter that concerned you 
particularly ¢ 

‘A. Why, yes; onr mutual agreement was that 
| should help him carry this load 

*(. Help him to carry it by placing this prop- 


i4 


A. Yes, and if mv position was such that | 

could, [ would help him carry it. 

‘(). And if not he was te carry it himself? 

od Yes, sir. 

*Q. Your circumstances were such that you 
could not do anything / 

‘A. IL ecould not at that time. 
(). They have not been any better since ¢ 
[. No, sir.’ 

tecord, p. 58 

[t is very clear from this and from all the testi- 
mony that this $10,000 was a loan by Peter of his note 
to Cadman, and for which loan Cadman was clearly 
his debtor, and be held Cadman’s obligation to take 
care of this paper, which he himself has produced. 


Exhibit ‘* 7, pp. lov and 140 


i 


And Cadman’s entire conduct subsequently is ine 


accordance with this view. 


Vil 


lt is claimed by defendant that there is no sugges- 
tion that Cadman would be liable to Peter for any 
deficiency which might occur in the sale of the land, 
treating it as a mortgage 

Brief, p. 37 

That he was personally liable to Peter for the 
whole $30,000 upon complainant's theory, is beyond 
any question. Peter bad lent to him his negotiable 
notes, Which Cadman had used for his own purposes. 
Asa matter of law he would be liable to pay the 


balance if any 


LD 


Vill. 


The defendant claims that the testimony of Cad- 
man as to the California correspondence with Peter is 
not admissible. 

Brief, p. 33. 

We submit that there is no force in this objection. 
Cadman’s testimony is, that in 1878 he wrote to Peter 
from California inquiring after these lands. And he 
testifies that he wrote him no other letter, — 

Record, p. 39. 

Notice was given to produce a letter written from 
California in 1878. It is claimed that no date was 
given in the notice, and no reference to its contents. 

Record, p. 39 

We submit that the notice was sufficient, no other 
letter having been written but the one in question, and 
it gives the defendant ample notice what letter it was 
that complainant wished. 

Again, it is objected that the testimony of Cad- 
man as to the contents of a letter he received from 
Peter in reply, is not admissible. 

Cadman testifies that he had received the letter, 
und that he had had his letters sent on from Cali- 
fornia, and had examined them paper by paper, and 
had not found the letter. We submit that this is 
sufficient evidence of the loss to enable us to give 
secondary evidence. 


Record, p, 40. 


Another illustration of the fairness of defendant's 
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tablished by the proofs, that for three months, Rus- 
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“t?ii na tadman had been try me «0 effect l loan (ot) 
« . ' . : , , 

these land Por SYZO.O00 on ime 


( mnsel must have Kn vn from the exhibits rnd 


evidence in the case, that the lands were not put into 
Rassell’s hands for this purpose until after the Ist of 


(October. and probal lv not nntil the 10th of October. 


nd only a few days before the sale This is fully 


established by the testimony of Mr. Russell, 


And also by the ex] s which were put into 


| 
| 


Russell's hands at the time, showing the valne of the 


lands, bearing date October 2 and 6 


ONC LI haan 


it seems impossible to come to any other con- 
clusion, under the clearly established facts of this 
case, than that the deed was given bv wav of security 
for the sum of S30 000 

We have ail tthe ieiietiits (tal F<) to make 
uch ar ES 
SUCTL ATL UnGeI Panding 


Ist Phe contidential relations between Cadman 
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a. Cadman was the cashier of the bank of which 


Peter was a stockholder and a large borrower. 

b. He had clothed him with a proxy to vote for 
his stock at the meetings of the stockholders. 

«. He had loaned him his notes for $10,000 with- 
cut security, and it would appear for some years 
without ann’ written agreement from Cadman that he 
would take care of them. 

The only written agreement of that kind that 
appears, bears date October 15th, 1875. 

Exhibit 7, pp. 139 and 140 

d. Acecovding to Peter's own statement, one 
object in lending these notes to Cadman was to enable 
him to purchase more stock in the bank in which he 
was cashier, with the understanding that the stock 
wus to be cousidered Pete 's unt il the notes Were paid. 
gut of this understanding there was no written evi- 


dence. 


Record, p. 95 

These facts show that the relations of the parties 
were extremely confidential. 

2nd. The necessities of Cadman were very great 
and were thoroughly Known to Peter, as shown by 
all the testimony. 

This an important element. 

Russell vs. Southard, 12 How, 155 

sid. The gross inadequacy of the consideration 
tends very strongly to show that the transaction was 
not a sale buta security. 


Russel! Vs Southard. 12 liow . 148 


Peuch vs Davis. tr [ a 5 ool 


The Plelended consideration of the sale is 820,000, 


The lowest estimate put upon the lands is S60, 000, 
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CHAS. C. CADMAN, | 
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WILLIAM PETER, 


Defendant and Appellee. 


BRIEF OF GEER & WILLIAMS, 
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Lapeer Democrat Print. 
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WILLIAM PETER 


ArpraL Frou true Cirevir Courr or THE UNITED STATES 


FOR THE WeesreERN District or MICHIGAN 


BRIEF OF GEER & WILLIAMS, 


Solicitors for | lefendant 


The bill was filed in this case to have a warranty deed, 
cecuted by complainant to the defendant on the 25th day 
‘ 7 . 


if f letober. A. 1). 1875. declared an « quitable mort: 


aks to redeem the premises therein ci scribed he bill Was 
led in April “S1. five and one-half vears after the execution 
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viously advanced. and for twenty thousand dollars advanced DN 
defendant at the date of the deed. In 1872 Cadman, being 


desirous of raising money, obtaimed from Veter two notes of 


five thousand dollarseach. Veter was not indebted to Cadman, 


but let him have these two notes for his accommodation, . 
t 
Cadman agreeing to take care’ of them and to save Peter 
harmless. These notes were renewed from time to time as 
they became due, Cadman paving the interest. October Lath 
Is.o, the notes were renewed by one note of five thousand 
dollars, dated October 16th, due in three months, and one “ 
note of tive thousand ad lars. dated October ISth. at three 
months, both drawing ter per cent interest, This is the ten 
é 
thousand dollars referred to in paragraph one of ¢ mnplainant’s 
bill. There is some conflict between the parties as to the use 
(‘adman desired to make of the ten thousand dollars when he 
received the two notes in 1s;2 Peter SuVs he clarmed he : 
wanted to use them to purchase stock in the Merchants’ and 
Manufacturers’ Bank, so that he might retain his position as i 


; ys 

Casiiler, { acl Hain SaVs he wanted them for financial lene king : 
that he used them to pruare has sT K In different corporations 
The lands described in the bill of complaint were deeded 
. 

»( acdiman by Milton |) \\ iil ee \ L(oth. Blpe Phere Is no 

, , : ’ ’ 

ecT evidence tn the case cas iin f adman s claim that 
the deed from him to Peter was intended as a security for 
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have no knowledge of any such thin ().—I now refer to 

these notes vou POT at the time vou deeded h (Mir. Peter) 
a. | 

the land: whether vou used these for the purpose of paving 

Ward, or the proceeds of them? <A | had settled with Ward 

long before that.” (Reeord., rm. odd) 4} paid Ward $24,668.” 
. (p. és) 

As we understand the evidence in this case it shows con- 

' clusively that he did use the money he rot on the notes given 


| him by Peter, when the deed was made. to pay Ward; and he 
| did not pav $24,668 for the land 
We will consider these two questions together. Cadman’s 
testimony, with reference to amounts paid Ward and the 
dates, is found on pp. 72 to 77 of the record 
“(on the Sth or 1LOth of July, Isto, | paid him S000 (On 
the 1ith of July, | deposited to his credit in the bank 85,800. 
(On is same day, I sent him a draft of 
This 8500 was not drawn from the $3,800 deposited to his 
eredit in the bank. S&S ‘ptember 11th, paid to the Merchants’ 


and Manufacturers’ Bank a draft that Ward had made on A. 


* 
Cr, Spencer, amounting to $1,900: paid it from my own re- 
sources, out of the money | had in the tin box. The payment 


was made September L3th. | think: it was 81.800. septem 


ber 14th, I paid $5,000, being a draft he drew on R. K. Bick 


| paid S800, 


| ford & Co. of Chicago: paid it out of the tin box 


October 20th. “75: 8250. October 22nd. “75: and about the 


OE eae ee 


same date, paid S100. About the 10th of October, I paid 
his note, endorsed by F. W. Noble, $1,093.80; and 31,00) on 
a note he gave to Arthur Kdwards. l can’t tell the exact 
date; it may have been after the 2oth. I know | was obli- 


gated to pay a number of things of his by an agreement, and 


deposited %4.634 to his credit in the Merchants’ and Manufac- 
turers’ Bank. The 25rd of October, I paid two or three items 
of disbursements, telegrams and money paid C. M. Swift, 
£5325." 

From his own testimony, therefore, he only paid Ward 
£19. ] 12.80, And in this estimate we have ealled the payment 
of the Spencer draft, that he is not certain whether it was 
*1,500 or $1,800, $1,800. From this must be taken £500, for the 
hooks of the bank and Haves’ testimony Ap. 122). show conclus- 
ively that the $500 draft, sent to Ward at New York by 
Cadman, was drawn from Ward’s account, which leaves the 
amount paid by Cadman to Ward 818,612.80. This is what 
he paid, giving him the benefit of every reasonable doubt 
which the testimony in this case possibly raises. Our impres- 
sion is that Cadman had nothing to do with the 83,810.50 which 
he claims he deposited to Ward’s credit July 1l?th, and which 
we have included in the $18,612.80. The testimony of Haves. 
cashier of the bank, demonstrates almost to a certainty that 
this &3.810.50 was made up of two checks, given by -e f 


linker to Ward. Hie savs: 


“The deposit ticket is in Cadman’s handwriting, who was 


= 


I] 


cashier of the bank at that time; and judging from the check 
mark on the ticket I should judge it was checks, one item of 
$2,800 and another of $1,010.50. I find in L. W. Tinker’s 
account, on the 17th of July, three checks, and among them 
one of $2,800 and one of $1,010.50." 

[f this deposit to Ward’s credit was from these Tinker 
checks. then there should be taken from the £18.612.80 this 
SS. 810.50. 

Cadman claims that all or nearly all of the payments 
made by him to Ward were paid by cash which he took from 
his tin box; and says that over $20,000 of it was paid before he 
deeded the land to Peter, October 25th, and none of it was 
paid out of the Money he re elived On the notes which he got 
of Peter at that time. We have shown that he did not pay 
Ward but about 818,000 in all. The payments which he 
claims to have made, with the exception of a few items of cash 


which we are unable to trace. were: the A. G. Spencer craft. 


51 800, September llth or 13th: the Bickford & Co. draft. 


5 COO), September 3th: W ard’s note endorsed by Noble. 


1.003.380, about October 10th: and 4.654 deposited to Ward’s 
eredit in the Merchants’ and Manufacturers’ Bank. about 
October 25th: making $10,437.80 

We call the attention of the ourt, in this connection, to 
the fact that the notes for $20,000, given by Peter to Cadman 


in payment for this land, were discounted by (‘adman October 


eee 
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2otn, 7d. And the testimony of Haves, cashier of the bank, 
shows that the Spencer draft, ¥1,800, was paid October 29th: 
the Noble note, #1,000, was paid October 29th; and the Bick- 
ford & Co. draft, $3,000, was paid November 16th, “,5—it was 
drawn September l4th, due in 60 days. His testimony also 
shows that the 84,654.04, placed to Ward’s credit. October 
19th, was a part of the proceeds obtained by discounting the 
.810,000 draft, which Russell drew on Peter that day, and which 
Peter did not accept: and &10,000 of the money received from 
the $20,000 Peter paid for the land was doubtless used in tak- 
“ing care of the $10,000 draft. which Russell or Cadman had 
discounted, and which Peter refused to accept, (Record, }). 
23 to 125. See also, as to this $10,000, Hays’ testimony, 
record, }>}). 26 and 127. and Cadman’s testimony, record, }). 
1 28, ) 

It seems to us clear, from the testimony, that Cadman paid 
about $18,000 and not $24,000 to Ward: that the most of it 


Was paid afte! the 2 Oth Or Us tober. when he deeded the lands 


to Peter, and not before: and that all or nearly all of the 


money that he paid to Ward was monev that he obtained’ 


from Peter. and ret SELLE Len that he kept mn his tin box. In 
other words, it shows conclusively that Cadman’s testimony on 
these matters 1s not true Russell claimed that Cadman was 


in the habit of depositing larze amounts of money in his bank 


account: but the resTiImMonyv of Haves shows that the onlv 


a a tg. 


made?” A.—“‘That was onthe morning of the 25th of Oc- 


7 . . ] ** 
toh os | L ye 1T) Tne morniil f cor at noon». 
_ »* : + ‘¥ ‘ -,% e,** ‘é 
\). *\ ma dldn t ‘ tnem nth the Poth? A.— | see, 
‘ , . 


the 25th: the morning of the 25th of October. 


().—“They were not m: 
well, I run right over there. I took the notes over In my 
hand; took them over there, showed them to them, and they 
thought about it a few minutes, and he says,” “I don’t think 
we can take it on Mr. Peter’s endorsment. We don’t know 
him well enough to take it on such long time.” 

\). —* Then what? A a | Suys, perhaps | ean get a 
mortgage. 


().—*Then what?” A.—*I went back: made an arrange- 


that | mioht Mowt | could not float the paper on as 
at or anv other time without having some ad- 
ditional sec ty itside of his name and mine. The credit 
was not good enough. I went back. found Mr. Peter at the 
“Exchange.” told him about it; he came back with me and 
went to Mr. Russell’s ofice and “Mr. Russell.if 1 remember 
right, drew the mortgage. I then took the mortgage and 
assioned half of it to Mr. -Adams and half to Mr. Butler. It 
was made in the afternoon of the same day.” (Record, p: 30.) 

The facts are that Cadman made no attempt to discount 


these notes until the 28th of October. three davs after the deed 


le until that day?” A a Dh. 


and mortvave were given. “ee testimony of H., N, Walker 


‘ 


‘ 


on this point, (record, p- 109.) and testimony of William But- 
ler, (record p. 114.) 
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(‘adman made the claim that the mortgage was given be- 
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cause he had Tailed in his attempt to discount the pa 


out security, tor the purpose of supporting the theory that it 
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thousand dollars more: and that 1 
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ow of the deed. and w 
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desire now to call the attention of the court to Cadman’s tes- 
timony on this point. Speaking of aconversation he had with 


Peter when he 


yroposed to deed him the land, he says: 

().—*“ Was there anything said in that conversation about 
your then indebtedness to him (referring to the 810.0007)” A. 
—*V es,” 

Q.—*What?” A.—“About taking care of the ten thou- 
sand dollar notes.” 

Q.—*What was said?” <A.—*I told him that wou!d be 
ample security for the ten thousand dollars besides. That was 
one object I had in making the arrangements with him, that it 
might secure the ten thousand dollars 

().—“State what he said in relation to that?” A.—*“*He 
acquiesced in that. There was no different arrangement made 
before the pap: rs were executed.” (Kecord, p. 58.) 

().—“* Now, let me go back: you sal | this land was to be 
security for the ten thousand dollars and the twenty thousand 
dollars: was he to have any other interest in them?” A.—“The 


” , 
. ; ; f. 
] Li 


arrangement was that he wasto have hall ol it atter paying my 


indebtedness to him; in other words he agreed to give me half 
of that which remained after I paid him from the lands what | 
owed him.” (Record, p. 39.) 

().—Have you ever paid that $10,000 you owed him be- 


fore this transaction” A.—*I have not.” 


Q.—When were those $5,000 notes last renewed by you 


or bv him for vou” A.—*“In the fall of 1875: I don’t remem- 


ber the exact date.” 


. : s% 
().—**From that time has he ever called upon you for the 


payment of those notes or any portion of them?” A.—“He 


tecorad, p. 4] Thisis his testimony given on 


—— 


, , , . 
(on his CTOSS-C XAT rhiit Th oT) nis point ne S‘VS, 
i . 
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7% j " . ° 
).—“Do you recollect anything about the consideration 


nentioned in the deed?” A.—*I know it was twenty thousand 
dollars 
().—“Why wasn't it for this thirty thousand dollars if it 


was given to secure both.” \.—"“Beca use that other paper 


' 


adn t matured vet. 


»** : %% * 5 a ; : | 7 : 
Q.—“Didn't the two notes for five thousand dollars each. 


+7 


. » 3 : 
naking it ten thousand «as llars, enter into and form a part of 
he consideration, the same as the twenty thousand dollars did. 


Ol the p ir hase of this land? A. “No. Sir. 


ae | ' "* ’ } } r ’ > ° ~ ‘ 
‘J. Didnt you stat ipon the direct examination that 


part 4 trv i*? Tis] I, | iT] ’ 
= j ] ", i \ cP ° 1] 
J. Why didn’t vou pay that ten thousand dollars; tell 


didn’t vo state this to Mr. Peter at the time it was made. 
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nat vou were miaaling vo thousand dollars: that it only cost 


‘ 


eighteen thousand dollars: that vou would make two 
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thousand dollars and apply it upon the five-thousand-dollar 
notes that you then held?” A.—*No, sir.” 
().—*That in the meantime vou would take care of this 


other paper as it matured”’ A.—*“I have no recollection of 


anything of the kind.” 


().—*Why didn't you pay this ten thousand dollars?” A. 
—‘Because I considered the land in his hands as ample se- 
curity.” 

().—-"I_ know, but you say that you gave him a paper that 
would save him harmless?” A.-—“Yes, sir.” 

().—* Was any arrangement made then and there that you 


} } ; : , ‘% 
should not pav these two five thousand dollar notes —I mean 


on the 25th of letober. when the lan i was d eded to vou? 


A.—* The only remark that was made about it Wias* oN Ww. 


, ' 
Mr. Peter, vou have Allpie St urity ifi yi if hands for the LWwo 


notes of five thousand dollars.” 
().—“Who was to pay them when they did mature?” 
A.—" Why, he was to take cure of them 


().—*Did you at any time claim to him subsequently thu 


he should Day those notes?” \ “Nothing HNositive State ad 
about It at all 


().—**} Ou and ne nave never had any conversation con- 


cerning the payment of that $10,000 since that time?” A.— 
“No. | think not. 


().—*You would remember it if you had?” A.—*I don't 


HW) 


think we had any conversation about it. 
Q.—“ 4rd you never claimed after you put this security 


into his hands that you ought tv pay it—that 810.0007" A.— 
“ Vo, sir.” (Record. pp. 06, 57 & 38.) 

His testimon} on this point is, in. brief, that the 
land was deeded to Peter to. secure the whole thirty 
thousand dollars, modified bv his cross-examination that 
it was not a part of the consideration expressed in the 
deed, but the understanding was that it was to secure the 
whole tl irty thousand dollars: that he had never paid the ten 
thousand dollars; that Peter had never called on him to pay 
it: and that he (Cadman) never claimed, after the deed was 
made to Peter, that he was to pay or look after the payment of 


the ten thousand dollars. Ten days prior tothe making of the 


deed, Cadman had viven Peter “Exhibit 7.” a copy of which is 
at bottom of p. 139 of the record, but his testimonv ts to the 
effect that his obligation to take care of the notes. as stated in 
“Exhibit 7,’ was canceled by giving the deed to secure this 
ten thousand dollars as well as the twenty thousand dollars; 
that Peter was to take care of these notes and reimburse him- 
self when he sold the land 


That this is not true the letters of Cadman to Peter. which 


we will now consider. demonstrate to an absolute certaintv. 


‘That these letters refer to this ten thousand dollars is shown 


by Cadman’s testimony. (Record p. 120) and Peter's testimonv. 


, 
A 


2] 


(Record, pp. 12s & 129.) The letters above referred to are 


found on pp. 98 to 10] of the record These two notes of five 


' 
, thousand dollars each would mature January 19th and 2lst. 
January 12th, Peter gave Cadman two notes of five thousand ! 


dollars each to renew them. Cadman was not able toget the 
notes renewed with his own endorsment: and on the 13th 
he wrote Peter as follows: 
“Can you send me two notes of 85,000 each, with interest 
at ten per cent, with some endorser, that I may be able to 
retire the two notes which you gave me yest rday without any 
failure? /¢ pains me much to ask this, but you know how 
' 
people are stirred up from the bottom, and this paper must be 
paid promptiv without any delay, sure.” (Record, p. 98.) 
Peter did not send the notes January 2Ist, Cadman 
wrote Peter: 
“Being unable to-day 1 >get exten led at the First Na 
tional Bank the note due to-day, | have lodged as collateral 
° the note of €5.000 and interest with the Peoples’ Savings 
Bank. and have oiven them a draft at on lav s sight on vou 


._ = 1 " ; ¥ } " 
d for my ED, l herein enclose the two old notes canceled, and ex- 


pect that I shall use the notes at the Pe 4 es Bank to-morrow 

or Monday (Brien said he thought Mr. Carpenter would 
. | 

want it: therefore please accept draft when presented l. of 
‘ 

course. did this to save dishonor to your good name a (Rec- 


} ord, p. 98.) Peter accepted the draft referred to in this letter. 


~ 
™\ 


Cadman then had the two notes of tive thousand dollars 
each, given him January 12th, and Peter's accepted draft for 
five thousand dollars. Veter, on receipt of this letter, wrote | 
Cadman, January 22nd 

“Yours of yesterday, with the old notes, is received, con- 
tents of which strik right home. | accepted your draft this 


morning. What da Mott think of making if dratt five Fiié cif 


5 
one day for $5,000? Ido not have the money to pay this 
draft This shows for itself how mv notes are peddled in 
. ' 4 
Detroit. | have told you before that Wiy eredit will suffer 
from such transactions You sav vou did ims to save my 
‘ 


} 


rood name. This is a most cruel assertion to me, under the 


circumstances, as | derive no benefit from it. Let me know at 


se the money to pay this draft. I have 85.000 


once if I must ra 
to pay to your hank the same day. T want you to send me 
something ta show that the tire notes and this dratt are jor your 
benefit, and for you to pay in case I should be taken away, 
which we are all liable t be, My estate should have some- 
thing to show—1in fact. I mvself should have it.” (Record. 
) see) 

Cadman, in reply to Peter's letter of January 22nd, wrote: 

“Yours 23rd inst. at hand; eontents noted. I am sorely ‘ 
mortified and grieved that this should be the case. but I-am 
entirely powerless tO act. | think: I can get the money on the 


other note in time to reeal!l vour acceptance. I have not ped- 


wa 


* 
~ 


died your notes. Mr. O’Brien some time ago asked me for 
some of your paper; therefore I went to him. I shall try and 
get the money, but if I do not you can draw on me at three 
days’ sight, and I will get the money in meantime on the note. 
I hardly know what to do. ] will do anything mn my power. 
/ will send you my notes or anything ] have.” (Record, p. 
100.) 

Peter then drew a draft on Cadman, cashier, which Cad- 
man did not accept, claiming it should have been drawn on 
him personally ‘and wrote Peter: 

“T enclose herein, canceled, your note, $10,000. Jan, 23rd 
in N. ¥. I much regret that you should have made the three 
days’ sight draft on C. C. Cadman, cashier, as the bank cannot 
acce pt drafts, and have nothing to do with this; therefore draft 
will have to ro to protest for non-acceptance., if you had 
made it on me personally I could have accepted it and made 1 
() K. . think Dy maturity.” (Re ord, p 100.) 

The ten thousand dollars referred to in this letter was a 
note which Peter had discounted at the bank, and has nothing 


to do with tlus transaction January ~sth. Peter wrote (Cas 


“Yours of the 27th is before me: contents noted. In re 
piv must sav that I overlooked the cashier part of it. It has 
harassed me so much that the last week or ten davs I hardly 


know what to dco or to think Tl have my crwn debts to pay and 


se sg a ioe a at 


34 


losses to meet from my business, and then have those notes 
floating about. I will make auother draft on you this morn- 


ing in place of the one protested.” (Record, p. 100.) 


Cadman accepted this draft, but did not pay it. What 
will the court say with reference to the claim made by Cadman 
that the deed in question was given to secure this ten thousand 
dollars and that Peter never asked him to pay it, and that 
Cadman never considered that he was under any obligation to 
take care of this ten thousand dollars after the deed was given 
to Peter, when his testimony on this point is examined in. the 
lizht that these letters, written three months after the deed 
was made, throw on the transaction? Why should Cadman 
say, when he wrote Peter, January 13th, for the two notes 
with an endorser, “It pains me much to ask this.” if the ar- 
rangement was, when the deed was made, that Peter was se- 
eured for his liability on this indebtedness of ten thousand 
dollars?’ When Peter upbraided Cadman for drawing on him 
and demanded something from Cadman to show that the two 
five thousand dollar notes and the five thousand dollar draft 
were for Cadman to pay, in his letter of January 22nd, why, 
if Cadman’s testimony is true when he says, Peter was to pay 
himself for the twenty thousand dollars and the ten thousand 
dollars when he sold the land, did he Say in his letter of Jan- 
uary 24th, “I am sorely mortified and grieved that this should 


x * l 


be the case, but I am entirely powerless to act. 
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If the claim he makes now. that Peter was to take care of 


thi: ten thousand dollar 


land were not a mere f 


“Vir. Peter, vou have nx 


that those notes are for 


braid me for troubling vi 


for vou to take care of. 


October. on whic! the u 


when he sold the 
abrication, would he not have said: 
» right toask me for something to show 
me to pay You have no right to up- 
x1 in the matter. These notes are 


I gave you a deed on the 25th of 


1k is scarcely dry, which according to 


our agreement was received by vou as security for this ten 


thousand dollars and the 
me that day. 
vourself when you sold 
should want to repudiats 


after this ten thousand « 


You were 


} - . 
‘ twenty thousand dollars you gave 


to take care of these notes and pay 
the land: and | am surprised that you 
- that agreement and ask me to look 


lollars. I relieved myself from any 


responsibility with reference to that $10,000 indebtedness 
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when I deeded you the Newa\ ro county lands.” 

These letters show conclusively: 

B That (‘adman’'s f laim. made by his bill and testim my 
with reference to this transaction, is not true 

2. That these two notes for five thousand dollars each, 
which Peter had signed for the accommodation of Cadman, 
had nothing to do with the deed. 

3. That the deed was not given fora loan of twenty 
thousand dollars and intended as a security. 

t. That it was an absolute sale on the part of Cadman 
and a purchase on the part of Peter of the lands in question 
for twenty thousand dollars. 

lf there were still any doubt in the mind of the court 
that the claim made by Cadman, that this deed was intended 
as a mortgage, is absolutely false, that doubt must certainly be 
removed by i perusal of Cadman’s letter written to Peter Jan- 
uary 30th 1876, which ts “i follows: 


“Detroit. Jan. 30. 1876. My dear Sir: I| return vour 


mole, B00) . hy rein. | ennnot use it except to diseredit vou 
still more. I have resigned: am a ruined man: have lived 


here twenty-two vears: alwavs tried to do right. but have cot 
behind i little hy little vear arter vear. / hese not a dlollar. 
only some northern railroad stock. Tam not behind a dollar 


in the bank: all of our accounts. etc.. are O K. but I owe so 


much money outsid that | Cannot Stand the pressure. Thev 


h 


2 & 


+)~ 
cut down my salary, etc., sone $900 per year. My family 


have rone int the country to board. and lam a ruined man 
and penniless. / console mys If in Your CB that the qre if 
bargain you made in the Ni (PE YO lands will wn SOpsie qreat 
measure compensate you for the loss you must incur, for I can- 
nor take cure of the acceptance dine early in Ke hbruary I 
could have got 82.000 or 83.000 on your note vesterday, but 
that would only have led to more complications, and 
now leave with barely $50 in my pocket aa t nothing to fall 
hack on. Uastily and in sorrow, Chas. C. Cadman.” (Record, 


p. 101.) 


Why does Cadman say, “I cannot take care of the accep- 
tance due early in February,” if his testimony was true when 
he said, “The deed was given to secure the ten thousand dol- 
lars, and I never considered that | had to pay this or trouble 
myself about it after the deed was given to Peter?” W hat 
does Cadman mean when he says, “I console myself in your 
case that the great bargain you made in the Newaygo lands 
will in some great measure compensate you for the loss you 
must incur?” Why does he speak of a loss Peter must sus- 
tain by being « ompelled to pay this ten thousand dollars, 1f he 
Was to pay himself out of the lands deeded to him by Cad- 
man’ Whatloss’ lf Cadman’s theory of the transaction 


involved in this case is correct, Peter lost nothing by Cadman’s 


failure. Cadman owed him | nothing. October 25th °75 he 
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2. That it was never intended that Peter should be com- 
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st National Bank. 
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3. That, atthe time, he rejoiced to think that there 


ls he had sold Peter. from 


which in time Peter, althouzh compelled to pay t] 


ese notes, 
would in a measure indirectly be protected; not because he 
(Cadman) had any interest in the lands, but because he 
(Peter) had purchased them cheap. 

4. That, at that time, he (Cadman) did not claim any 


mterest in the lands 


) Phat a fair mstruction of the letter negatives the 


h Cadman’s failure. would be re- 
quired to pay ten thousand dollars that Cadman ought to 


have paid. This is Peter’s loss. But Cadman consoles him- 
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self that Peter, having bought the lands in controversy cheap, 


in some measure 


compensated for this loss. Why 


eg poe, 


fter ? 

‘ 4 
. 

welgnt 


| , 
‘ 
* 
Li hci lil 
a7 
i 
Ml (Oia 
} vy ; 
_? «@ “ 
ALA ‘a 
] fs 
is al r 


> TCai 
who na 


. 
, 
ee. - 
" 
ryt 4 
, : 
a’ 7 SS 
. 
, HPTWPeS- 
’ ‘ 


“et , ‘ 
“4 ‘ } al 

. 
, i ‘ “e 
) ' 

% bie 

, 

7 } 


‘ cl ~~, 8 
‘ 7 
rit qaeeqd 
at ae ’ ‘(rill 


he had not 

at Dargain, 

rT)? 7 7 > 

i ii ()j i id 

r Cadman? 
, a y 

* parelv SoU 


. 
oe 


’ 
nAaAve far 


+ 


en and 


more 


arriving at 


even 


‘< . 
ansat il 


’ 


non- 


T.. and so far as the record 


30 


r bargain; it Was not nade ther 
’ ’ ’ } + " 
o\ } | Lillian tf \ mad nal { ‘ 
4] 1] . 1 
ie] ; wane is nmiv I Conder lon. ana 


neluded to earrv Mr. Cadman hn 


. iiii- 
nswear that 


ivan ‘Exchange. lussell. 


mpression that he rot from the 


| is (*lil- 
te Mr. Peter Februarv 4.h ‘SI: a 


f the reeord. And in a postscr 


transactions were had |] 


he claim made by Cadman in 


vs there was noagreement that 
as security for the payment of ten 
shown conclusivel, that the ten 
ye whatever to do with the trans- 


neither of then 


’ ' ’ bd ’ } | 

t did. as Cadimans .etters clearly 
} . > 1} . 

iia that Mr. Russell was not 


ther partv in the transaction. and 


getaius: tnatl his testulmonvy WA&as 


] 


discloses 


oe 


p 
t 


' 


> , - : ‘ . : | i 1] } " , 

his attention was not in the meantime call ft to the matte he 
, - , e lor ‘ tly i 

Wis a iawy Or iarg pra wi mstantiv engvaved in tiie 

y**) ' he ’ r | ‘¥ ' , “7 + } : - : : 

pra t] ' J, Ge & FP». }) , SS Th giiitt il inportant MISLICSS if ATtters, 


, : — , . ; 
We cannot bett r CXpM ss the weight that should he give n to 


'r the circumstances, than TO ouote 


from the opinion of Judge Withey, in speaking of it in con- 


as * 


nection with Cadman’s letters, on page 19 of this record: 


us of the imperfes tion of our memorv. 
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has pail what he agreed to and has pulid the taxes on the 
Silliie fe y SIX Vears, ana, We ~ ibornit. ie snould receive the 
margin, if there be any, for it legitimately belongs to him. 
Would a business igti. VA ho had aire aly aned his name 
for ten thousand dollars, be Ike iv to loan his name for twenty 


thousand dollars more and subiect himself to the payment of 


s¢ 


Taxes on the land. Carry this largve ince btedness an indehnite 


lenath of time at , per ‘Til interest, take his chances of the 
fe " . ' : i] 

destruction of the timer by fire, and especially so when he 
4 . 
’ ’ ; ’ } 1 re 

had all thi indebtedness he wuld well carry of his owl, Aan 


then frust to chan = iving oO: the prosp “TS an | OULLOOKS for 


bill in this case 
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that Cadman was to pray VPeteranyv deficiency that might @eXIst 


if the sale of the land should not realize enough to pay Peter 
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what he had i} lvanced to (acdiman. eter was tT Tike all the 
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risk: and those familiar with the terrible fi st fires of Mich 
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and the great boom npine lands, has, to our minds vritten 
the true history of this cas lf the fina il circumstances of 


this countrs and the lumbering interests of Viichigan were 
’ . ’ ~~ * ° . 
to-clav the same as they were in October 1875. or if these 


lands had depreciated im \ al iC. We hardly think Peter would 


The law is owell settled that a deed absolute in’ form will 


not be decreed to be a mortwawe, unless the testimony ts entirely 


ee. | . : , 
potaainy Hn CONMVITCIIO, Deyo 7 reasonable contr VEersyY. 
ln addition to having the affirmative of the issue, the 


complainant has the additional burden of showing that the 


effect prima fucie due to the deed is not the effect equitably 


: r ‘ 5 a bom | - : 
due tio its ani Mess UT prool IS CIP LIPe ry clear and COnVInC 


ing, the writing will be held to express correctly the inten 


thon oft the parties 


“in each case the burden rests pon the Moving party af 


oven oming the strong presumption arising from the tertus of 


a written mstrument If the proofs are doubtful and = unsatts- 
factory, if there is failure to overcome this presumption Dy 
testimony entirely plain and convincing, beyond reasonable 
COMTPOVEPSY, the writing will lye held tw CAPPESs correctly the 
intention of the parties. \ deliberate deed or writing are of 


too much solemnity to be brushed awav by loose and = tmeon 


‘ luasive evi i _ : wwland : Blake, Wy » i 3ee Ht), 
‘lt would, we think, be exceedingly dangerous and tend 
to weaken confidence in titles wenerally, if the effect of deeds 


reonvevanc . le ases or other written evider es ol title could 


be thus « hanwed by a verbal acrreement, except it) Very clear 


cases where the contract os prove Ll to the entire satisfaction of 
the court. lt should never be dione pon n shiorht prepon- 
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received with great caution. Indeed, all parol testimony, 
against the answer of a respondent, to establish a trust or to , 
make a conveyance absolute upon its face a mortgage should ‘ 
be clear. and even then received with great caution.” Cor- 


bitt v. Smith, 7 Lowa, 60. 


See als ss 


ee 


Kent v. Lasley, 24 Wis., 654. 

Smith v. Creever, 71 LIL. 185. 

Hyatt v. Cochran, 37 Lowa, 599. 

Gardner v. Weston, 18 Lowa, 535. 

Noel v. Noel, 1 lowa, 425. 

There is no pretence in this case that there is any evt- 
dence tending to corroborate Cadman, except the testimony of 
Alfred Russell, and in view of the fact that he does not claim 
to have heard the bargain and had nothing to do with the de- 
tails of the transaction: that his attention had not been called 
to the matcer for six vears before he was examined as a wit- 
ness: that there are facts disclosed yy this record that tend 
strongly to show that he was interested with Cadman in this 


. 


litiwation: amd the further fact that we have shown that his 


recollection of an inprortant feature of the transaction Is at 
variance with the facts, it seems to us that it. leaves the cise 
with simply Cadman affirming that this deed was intended as 
a mortgage and Peter denying It. And when we consider 


that Ca lian has contradicted himself with reference to al- 


41 


most every feature of the case: that he has been shown to be un- 


imany particulars 


theorv of one branch of 


“~ 


by disinterested witnesses and 
that his letters stamp as false his 
i other hand 
except by Cadman, in every 


yersayv and 18 In many instances 


hy fextim pvdis ¢ yathiers hi plain ‘fii j/ “) ran in He /, ij d}a j PeMISOnM hl, 


rs pwilrore rss. ¢*= 


Le effact premd Peter due f y Aile 


itions contained i the second 


which is the gravamen of the 


lands. which 1s void under the 
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legation to whit 
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we refer 1s. that the land was 
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deeded © Peter to secure the puvirnent of S50.000 and all 
taxes that he might pay up to the time of sale, and when the 


land is sold Cadman ts to have one-half of margin, and Peter 


the other half. 

It seems to us that this allegation in the bill shows that 
Cadman claims, by this verbal agreement, that he has an in- 
terest in these lands to the extent of one-half of whatever its 
value may be over and above the %30,000 and interest and 
taxes paid. If weare right in this construction of this allega 
tion, then he seeks to create a trust or interest in lands by 
parol, which ts prohibited by statute. 

The statutes of Michigan are very explicit to the effect 
that trusts in lands cannot be created by parol; and our = su- 
preme court have, in construing these statutes, always riven 
full effect to a strict interpretation of them. 

Section 5960 of Howell’s Annotated Statutes of Michigan 


pro idles that: 


“Whena grant for a valuable consideration shall be made 
to one person ana the consideration therefor shall be panic by 
another, no use or trust shall result in favor of the person by 
whom such pravirvent shall be made, but the title shall vest in 
the person named as the allenee itt such convevanee, subject 


ony to the provisions of the next section. he provisions 


of the next section referred to relate simply to convevances 


fraudulent as against creditors. 


4 
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Section 5575 provides that: 


“Express trusts may be created for any or either of the 


- following Purp ses: * ° . >, kor the beneficial 
~ 
’r interest of any person or persons, when such trust is fully eX- 
pressed and clearly defined upon the face of the instrument 
creating it, subject to the limitations as to time prescribed in 
r 
this title 
Newton v. Siv. 15 Mich... 305. 
' = . 
Jackson v. Cleveland, 15 Mich.. 04. 
: a Palmer v. Sterling, 41 Muich., 218. 
Section 61790. which seems to usto coverthe case made by 
, complainant's mil, reads as follows: 


, , 
. 4 “No « state or interest in lands, other than leases for i 

* 
term not exceeding one year, nor any trust or power over or 


‘ } ° | | 
COMCEPMitHE lands (jr th (fsitf, Fitter relating thereto. shall 


’ " " } } i 
, hereatter be created, vranted., assigned, surrendered or de 
id 
} } ' j ‘ ° : } . . 
clared, untiess by act or operation OT law, OF by a deed or tie 
, } | i } } ° 
vevanece In writing, subscribed by the party creating, granting. 
ey , , 
I assicoriiiticr. surrendering or. ce iaring the same, or by SOme 


Sanderson et al. v. Grraves, 15t] kn rlish eports, 1). yd. (law 
. Rep rts, LOth (Common Vieas, 2554). which olds that an agree 
* 


. . . ; | 
ment for the division of pr hits on the sale of certain eases of 


'% land was within the statute, and not being in. writing could 


hf 


not be enforced. In that case the plaintiffs entered into an 
agreement in writing with the defendant to let him a public 
house, as tenant, from year to year, with the option on = his 
part to call on them to orant hin a lease of the house for 
twenty eloht years, on the terms, aionge others, that if he sold 
such lease for more than £1,200 he should give the plaintiffs 
half the difference. The plaintiffs granted him the lease. He 
sold for £2,900. The plaintiffs claimed one-half the differ- 
ence, or one-half of £1,500. The defendant denied their rig hit 
to recover, on the ground that the lease was not granted under 
the agreement above mentioned, bout unde ranew one, which. 
net being in writing, cannot he enforced. The new agrTree- 
ment changed some of the provisions in the written contract. 
but the jury found that the stipulation as to dividing the sur- 
plus over £1.200 remained in force, or was renewed. The 
defendant contended that the new arrangement related to an 


interest in lands, and not being in writing could not be en- 


forced, and this view was sustained by the unanimous opinion 


We submit that this case establishes the doctrine that 
when, by the terms of the avyreement, there is to be a’ division 
of the surplus or profits from the sale of real estate, it is an 
interest in lands and comes within the statute: and whenever 


this agreement rests In parol if Cannot he enforced, either at 


law or in equity. 
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The allegations of the bill, would not, if true, make this 
deed an equitable Mnortgwace. 


In the case of Baker v. Thurber, 4 Denio, 495, an agree- 
ment similar to the one under consideration, although in 


writing, was held not to constitute a mortgage. - Bronson, de- 


livering the opinion of the court, at p. 495, says: 

“These two instruments must undoubtedly be read and 
construed together; but they do not make a mortgage. <A 
mortyage Is # CONS ey ance of lands. upon i condition In the 
deed, or a defeasance out of it, that on the grantor’s paying a 
sum of money, or doing some other act, puts an end to all 
title and interest in the orantee, There was no condition or 
agreement under which the title could ever become revested 


inthe grantor. It Is impossible to hold that this is a mort- 


gage, or anything in the nature of a mortgage.” 

The same is true of the parol agreement set forth in the 
bill filedin this case It will be borne in mind that, at the time 
the deed was executed, the relation of debtor and ereditor did 
not exist between Cadman and Peter. It is true that Cadman 
had Peter's notes for $10,000, but they did not create an in- 
debtedness from Veter to 4 ‘adman., Peter did not loan ('ad- 
man $10,000, but simply gave him his two notes for $10,000 


for Cadman’s accommodation. and Cadman. both before and 


after the deed was made. gave Peter writings to show that 


shown that this S1LO.000 is in no Way connected with this 


: ft; 


these notes were for Cadman to pay, so that Cadman could 


not have requir d Peter to pay this 10.000, and we have 


transaction, Now. give the parol agreement set out in the 

, 
billthe most liberal construction possible and it will not ap- 
pear that Cadman obligated himself to pay Peter a dollar at + 
any time in the future, and this being true, it follows that by "4 
the transaction Cadman lid, not become indebted to Peter, 
and there was therefore no indebtedness that the deed could 
possibly have heen riven to secure the payment of. if the y 
deed was riven by Cadman to Peter as security, there must 


of necessity have been something which Cadman agreed to 


deed . 


clo. the performan : | which Was TO be secured by the 


viven to Peter. and on the performance of which Cadman 
would have a right to call upon Peter to release the security. 
Lick ( adnan agree t repay to Peter any mone : Did Cad- 
man agree to fo anything, which having done Peter could be 


ealled upon to reeconvey the land to him’ Certainly not. 
Phe whole theorv of the ball mroes To show that if was never 
intended by either Cadman or Peter that Cadman should ever 
be reinvested with the title to these lands under any circum- 
stances, so that there ts no element in complainant's theory of 
this case which eould rive to this deed the character of “uti 


equitable Mmortwage or security. 


os 


} } ? 
Both essential elements of a mortgage or an instrumen 
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the nature of a mortgage are wanting. There was nothing 
to be done by Cadman, the performance of which was to be 
secured, and there was no understanding that when Cadman 
had done something the property was to be reconveyed to him. 
In the case of Met ‘auley vy. Porter et al.. 71 N. ¥.. p. vee 
this question was again before the Court of Appeals. State- 
ment of facts: Miss Tracy gave Porter a deed of certain 
lands, and then took back an avreement as follows: “In con- 
sideration of the sale and conveyance of a lot, 44 feet front by 
4084 feet deep, Onl the east side of Alexander street, by Miss 
L.. Tracy to S. D. Porter; 1,8. D. Porter, agree to take said 
property, subject to a mortgage to the Rochester Savings 
Bank, of $1,200, all other incumbrances and taxes to be paid 
off by Miss Tracy; and | will pay her in cash $1,500, and | 
will sell the property, at her discretion and mine, within the 
vear, and divide the profits equally. | will loan her £500 
and take her note, to be paid within the year, or sooner if the 
property is sold. If the property shall be sold for 84.000 
within four months, | will cancel the note and surrender it to 
her. The premises mav be sold at the option of either party 
for not less than $4,000. If not sold within one year from 
date, all interest of Miss Tracy in the premises shall cease.” 
The referee found that the deed taken and construed 
with the agreement above viven did not constitute a mort- 


gage, but gave Porter the fee to the land, and on p. 177. 


1s 


7 livering the OpInlon of the court, SaVs: “It is 


Rapallo, ’ 


difleult to see how the court could have arrived at anv other 


The agreement was not a defeasance which was 


conclusion. 
- render the deed void on the aa \ ment of any sul of Hicohie’ Vv. 


nor was there anyt! Ing in the transaction In the nature of a 


mortvave. Porter was nota ereditor, taking the land tO se 
eure any debt No debt existed or was created in respect to 


the KO) paid for the property, If the land had depreciated, 
Porter would have had no claim for re-imbursement. nor was 


any privilege reserved to Miss Tracy to redeem it on payment 


of anv sum. These circumstances are of great importance in 
determining the ‘ ara ter of the transaction. here Was he 


condition attacly d to the rant Upon which if was to become 


void and the property revert to the orantor., The agreemnent 
clearly shows that the title Wis to } diss to Porter: that he 
should have power of disposition over it, and all that he under 


took todo was to account to his orantor for one-half of the 


profits which might be realized by him on a= re-sale if made 


within the year, and that he would rhaot sel] within the year 


7 tliat 41M) Wittmeut the consent of \liss Tracy. sui t 


14oT it? Ss 


an agreement is thot thconsistent with the Vesting of the title 


in him. and to reeord such a deed and agreement as ai mort- 


would have been clearls proper, 
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Farther on the court speaks of such an agreement creat 


ing a trust, and then refers to and approves of the case above 
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cited in the 4 Denio, p. 493 


o Z b< e f. lll 
We deduce from these cases above cited, that the parol 7s @,4 a5 
? " + 
ayvreement set out in the bill and atte mpte “il to be proved Dll ema ame: “fo ‘ 
a LY, Fi at af 
this case. if true, would not render this deed a mortgage. Bee y) 
Abe 24 i Z @0./ 
would create a trust in the lands by parol, which is prohib- Naja on Guay lo ‘4 ¥ 
fo » , 
. , > , A nd 
ited by the statutes of Michigan. 
It seems to us that the courts in allowing an absolute /4/ FL x7 t 
deed to be changed to an equitable mortgage by parol, when 
there was no fraud in procuring the deed, have approached 


very near the point where they infringe on the rule, that a 
written instrument cannot be changed by parol evidence. 
The doctrine that ui deed obtained without fraud may be 
shown to be a mortgage unless very closely guarded, furnishes 
a favorable opportunity for unscrupulous persons to gain ad- 
vantage by resorting to perjury; and while in some instances 
a failure to give effect to this doctrine would work hardship, 
we think on the whole, justice would be better subserved by 
requiring parties to express by their written instruments, the 
true nature of their transactions. In the absence of any 
statute of Michigan prohibiting this, however. the doctrine that 
a deed may be shown by parol to be but a mortgage must be 

garded asthe law established by authority, if not sound in 
principle. 


Giving full effect to that doctrine, however, will not aid 


complainant in this case, for the statutes of Michigan above 
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referred to, provide that the arrangement or agreement which 
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he sets “jo a his case cannot be enforced unless that agree - 


ment i evidenced by a written instrument. The distinction 
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i the doctrine of an equitable mnortwage, and the case 
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Lilt Peril, at ‘ems To us, IS clear, 


amortgage by parol on the theory 
that it Was hot tT brite ntion of the grantor to divest himself 
absol ite ly of the title to the lanl, but ta) transfer the title to 
the grantee temporarily as security for the performance of 
something by Lik yrantor, on the performing of which the 
yrantee Wo ih recom ey the land to him. Ina transaction of 
that kind it is not understood by the parties that the grantee 


sat tlvertyv to transfer the title to some one else. He Titist 
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condition has been fulfilled he can 
‘yit back again lt is not understood to be a transfer of 
the title to the land stri tly speaking. Before the title can 


Le said to have passed Trom the 


vrantor, his equity of redemp 
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equitable tith that courts f equity protect although the in 


stroument is an absolute deed: lyant the cause mace 


is entirely different The parties both understood that both 


the les 


al and equili bie title to these lands passed ti Peter hy 


\ 


“” 


LE - 


if 


- wre 


the deed of 


= 


redemption. 


equity =) 


he was at 


not expected by Cadman that the 


to) him. 


! 


: " ’ 
he has conveved the title. 


he D iu parol avrecinent 
lands, or the pore 
This, we 
ta, prohibit. 
wis crullty of any f 
that the fraud consists 1s 
that this trust Has I) 


oe leur violation Or tie 


‘; \\ is... rE 
, ’ 
Paine. J lk Daur penty 
’ 
> 
Placing the relef in 


, 
baat 17 “ere ms al Dut my Ta) 
; 

; i} } : ?? i 7 ~ 

| Siieiil i? uel ii ."s ' 
} + 
‘ ‘ ‘ . 
1 (iT) of the ~ i Lif ly 


(detober 2, 


a 


; : 


The whole 


liberty to conve 


, : a 
(‘acdiman s claim 


_ 
was to still retain an 


statute 


’ 
; 


: | 
tpeathy 


that 


| 


sys 


There 


rae 


+ | '3% 
1 Rasdall ~ 


remaimed it} 


Wollidd ever be 


t 


\ciministrators ¥- 


(>! 


notw ithstanding the fact 


leou| ana 


r { f 
is 
beliait’ ee | 


;y°? 


ait 


(‘udman no 


anv one, and it was 


ree onveved 


that 


’ 


. a. 2 ) 
equitabie to | eter, 


f 
en 
—— 


claims 


Ker iit? the trust ana 
y} lyunt this would be 


( omplainant s 


Rasdall, 


. 
therefore. cannot 


Say 


| 


42 


that there is a fraud. without first saying that there is a_ trust. 
And the parol evidence, if admitted, must be admitted to es- 
tablish the trust, in order that the court may charge the party 
with fraud in setting up his claim against it. Conceding then, 
that this cannot be proved by parol, is it not a mere evasion 
of the statute to say, that they will allow it to be proved by 
parol for the purpose of enforcing it indirectly, by charging 
the partv with fraud for refusing to execute it? Such a course 
does not relieve the court from the charge of violating the 
statute, but subjects it to the odium of an attempted, but 
unsuccessful evasion. 
This is an instructive case upon the questions involved in 
this reeord. lt clearly points out the distinction between the 
use of parol e\ idence Lo establish a trust and the ust of parol 


‘evidence to show that a deed, absolute in form. mav be in 


equity but a mortgage. That evidence of a parol agreement 
to take and to hold the title to real estate for the benefit of 
the grantor can not be given in an action to compel the 
vrantee to execute the agreement on the ground that his 
refusal to do so ts a fraud upon the rights of his grantor and 
that the mere refusal of a grantee to execute a parol agree- 
ment to hold real estate in trust for the grantor is not such a 


fraud as will justify the admission of parol evidence of the 


agreement. 


Lathrop —s Hoyt, 4 Barb.. nu. is too Summe effect. 


a 


al 


Lathrop’s land was about to be sold under a mortgage 


foreclosure. He claimed that Hoyt agre “dl to attend the sale 
and bid in the property for the amount due on the mortgage 
and take the deed in his own name and that when Lathrop 
would pay him the amount paid and interest and expenses, 
he would convey the land to him. 

Hoyt sold the land for $317 more than he paid for it and 


Lathrop, claiming that Hoyt held this money in trust for him, 


brought his action to compel him to pay it to him and recovered 


judgment. 

Mason, J., rendering the opinion, says: 

“Tl am satished, after a careful examination of this case, 
that we can not permit this judgment to stand. The agree- 
ment set forth inthe complaint, and proved upon the trial, is 
most clearly within the statute of frauds, and consequently 
void.” * * ’ * “Hlere the trust results from 
the agreement between the parties The plaintiff agreed 
with the defendant, that he should ro to this sale, and bid in 
these premises for him, if you please, and take a deed in_ his 
own name, and give the defendant time to pay him the 
amount of his bid, and then the defendant agreed he might 
have the title. Such a case is most clearly within the statute, 
and falls within its very words. The statute is as follows: 
‘No estate or interest in lands, other than leases for a term 


(‘dotl- 


not exe eeding one vear, wor adny trust or power over or 
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Colton v. Rose, 2 Paige Ch., 396. 


Adams v. Rvnson. 2 Hal. Ch. N. J.. 618. 


It is also well established that relief will not be granted 


when the prayer for relief does not conform to the case made 


by the bill. Allegations without proof, and proof without 
allegations are alike unavailing as a basis for equitable relief. 


Kelly Vv. Kelly, D4. Mich.. 30. . 


Boon v. Chiles. AL Peters, vet 


Hobson v. H Irs of VMeArthur. 16 Peters, Is. 


Conceding all the allegations of the bill to be true, com- 
plainant would not be entitled to the relief prayed for, even 


if there were no legal impediment to ‘granting any relief at 


all, It isnot the province of a court of equity to make con- 
tracts for parties, bu to compel the performance of contracts 
already legally made. We respectfully submit in conclusion 


decree dismissing complainant’s bill should be 


that the 


affirmed. 
GEER & WILLIAMS, 
Nolicitors jor Def ndant. 


ASHLEY POND, 


(ji f ‘OU NSE / 
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Supreme Court of the alnited States. 


—- <i << -_ 
CHARLES ©. CADMAN, 
fomplarnant and Appellant 
WILLIAM PETER \ 


BRIEF OF ASHLEY POND FOR DEFENDANT. 


STATEMENT OF CASE 


The case is this: 

October 25, 1875 colmplainant conveyed to detendant by 
warranty deed for the expressed consideration of $20,000 atract 
of land in the State of Michigan, and on the same day defend 
ant made and delivered to complainant his four promissory 
notes for *),000 each: two of said notes payable four months 
from said date, and two six months from said date with inter 
est at S per cent., and as security for the payment of said notes 
exccuted to complainant a mortgage upon the said tract of 


land, 

Prior to the date of this transaction defendant had become 
accommodation maker for ComMpliaimMant Of two PrORISSOFY 
notes in the sum of $5,000each, which had been negotiated by 
complainant and were then outstanding. 

Phe object of this sult Is to establish the said deed to have 
been in the nature of a mortgage and to be permitted LO 
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“ Avar declined to loan: he subsequeutly came and said that 
“he had concluded to carry Mr. Cadman himself on that land ; 
“that Mr. Cadman already owed him $10,000, and he had 
“concluded to take a deed of the land and let him have 
“20,000 more, and hold the property as security for the 
“whole sum of $30,000, He said that he wanted a deed out 
“and out, so that he could handle it. And he and Mr. 
“Cadman came to my office and desired me to prepare the 
“napers. | don’t remember whether Mr. Cadman was with 


‘‘him or not the first time. but I think he was.” 


Qn Cross-Examination, p. &7° 

(). ©“ Was there any conversation between the parties in 
* your presence as to their bargain ? It was not made there 
‘in your office, was it?” 

A. “No, I think they had made their bargain before they 
‘came there; that is my recollection: and, of course, there 
“was something said about it. ihe substance of it was that 
“Mr. Peter had concluded to carry Mr. Cadman himself.” 
Record p. 87. 

Again, Record p. 92. 

“As 1 understood it the consideration for the deed was 
“*that Peter could have the interest upon $50,006; whatever 
“taxes he paid, and one-half-the surplus, whatever it might 
“be, when the land should be sold.” 

Q@. “‘Any time specified within which it should be 
“sold?” 


A. “NO, sir. ’ 


Add to this testimony such weight as should be given to 
the testimony on the subject of the ‘inadequacy of the con- 
sideration ” for the deed “the confidential relations” 
between complainant and defendant and “the necessities” of 
complaint, and we have all the testimony which is supposed 


to make for complainant on this issue. 


As to the alleged inadequacy of consideration: one or two 
Witnesses who had never seen the land, testify evidently 
somewhat wildly as to its value upon the basis of the amount 


and value of the timber upon it, as estimated by one Rankin 


who had examined it in the vears 1873 and 1874. On the 


other hand it is beyond question that complainant purchased 


said Jand only about three months before the transaction in 
question for the consideration of $20,000 or less; and that 
he had made strenuous ineffectual efforts to borrow that 


amount upon it 


The supposed ‘confidential relations” between com 
plainant and defendant consisted wholly in the fact that 
complainant was cashier of a bank of which defendant was a 
stockholder: and that on one occasion defendant gave com 


plainant a proxy to vote his. complainant’s stock 


That complainant was in a somewhat “ embarrassed con- 
dition” at the time of the transaction in question 1s 
undoubtedly true. But it is also true that men, when in an 
embarrassed condition are competent to sell, and as frequently 


sell, ata sacrifice, property, which they own, as mortgage it. 


Opposed to the case thus made on behalf of complainant, 
stauds : 

The testimony of detendant denying the alleged 
agreement 

2. The form of the conveyance 

6. ‘The tact that the grantee, defendant, concurrently with 
the execution of the deed, gave his negotiable notes to the 
grantor, complainant, for the amount of the consideration 
named. 

1. The tact that the grantee gave to the grantor a mort 
gage upon the land conveyed to secure the payment of such 
notes 

» The fact that within three months aiter said alleged 
agreement was made a correspondence. was had between the 
parties wholiy inconsistent with the existence of any such 
agreement, to-wit: Complainant wrote letters to defendant 


which assumed that he, complainant, was bound to pay the 


two accommodation notes made and outstanding before the 


deed in question was executed, and defendant wrote com- 


plainant requesting “something to show’ that the said two 


1) 
notes were for his, complainant’s benefit. (‘u“dman to Peters. 
January 2?, ISSO. Record page Ws Peters to Cadman Record 
page 159 (‘adman to Peters. Peecord page [tH " 


6. The fact that within five days of three months after 
the execution of said conveyance complainant wrete defend. 
ant a letter wholly inconsistent with any other understanding 
than that the transaction witnessed by the conveyance in 
question Was anything other than an absolutely purchase by 
complainant of the land in controversy. (Cadman to Peters, 


January th. ING. Record jf 


ldo not think It necessary to spend time in answering the 
suggestion or assertion of counsel for complainant (see his 
brief, page lo that the testimony of Peter is entitled to very 
little credit 

I may say, however, that so far as appears by this record 
his testimony seems entitled to quite as much credit, to say 
the least as that of Cadman. Certain it is, that his, Peter's 
testimony is not inconsistent with the tenor of his letters 
‘written concurrently with the transactions about which he 
testifies, While decidedly the contrary is true of Cadman’s 
festimony. 

And I may further say that there is no foundation in the 
record tor the statement that he, Peter, is contradicted “in the 
most material and vital points” by Harry Russell, whom | 
freely concede to be “a most reputable member of the bar.” 
Jn no respect whatever is there the slightest contradiction 
between Peters testimony and that of the witness Harry 
Russell 

Between the witness Alfred Russell and Peter there is 
unquestionably some contradiction. That is to say, Russell 
testifies to statements made to him by Peter in conversations, 
Which statements Peter denies that he made. Upon the sub- 
ject of these contradictions | care to say nothing, exeeptl by 
quotation from the opinion of the learned Judge who decided 
this case in the court below, Lo-wit: 

"We are all conscious of the luperfection OF our memory, 


‘and that our recollection of what we have heard said is apt 


“to get mixed and husplaced especially if we have heard 


“statements on the same subject trom different persons it 
“is familiar that mere recollection, unaided by written memo. 
“randa, is entitled to very much less weight than written 
“declarations made at or about the time, and the written 
“declarations of the parties, to which I shall refer, are to my 


mind, wholly inconsistent whith any such statement having 


oil 
‘been made by Peter as that he took the deed as security.” 
| submit that the testimony upon this issue is so far 
wis from being “clear” in complainant's favor, as to be “ entirely 
plain and convincing beyond reasonable controversy” against 
him. 
' 
aS 
} 
‘ 
’ 
. If the alleged agreement were proved it would not avail to con- 
ret the deed into a mortodade 
* _ ‘ 
\ Che essential essence ot a mortgage 1s the right to redeem, 


} the right of the mortgagor to discharge the obligation for 
a | which the mortgage stands as security and be reinvested with 
the title to the mortgaged premises. 

f But here the form of the conveyance and the terms of the 
alleged agreement are equally inconsistent with the existence 
of such right, in complainant 

The agreement, il made, was a confirmation, not a modi fica- 


lion of the legal effect of the deed as an absolute uncondi- 


— 


, Lae 


tional and perpetual conveyance of the title. 
It is clear that it was not within the understanding or 
contemplation of the parties that any right of redemption 


was to remain in complainant 


eS 
é 


ie [eae ee ——————————~™ 
—*. ‘ ad . Se 
ee ee - ' 


The right and the only right secured to him by the alleged 
agreement was a right to share in any profits which might be 
realized upon a sale of the land. 

If such an agreement had been made in writing it would 
have created a valid, active trust under Subdivision 5 of See. 
9573, 2 Howell’s Statutes of Michigan, which a court of 
equity would enforce. But as an oral agreement it was 
ineffectual to that end under the provisions of the Statute of 


Frauds. 2 Howell's Statutes, Sec. 617%. 


lam unable to see the force and application here of the 
proposition of complainant’s counsel—see his brief, page 3— 
that “ The fact that a grantee is to have the entire manage- 
“ment of the property does not prevent a deed becoming a 
“mortgage,” or the proposition that “If the deed was 
-* intended as security the right to redeem attaches thereto, 
“even if the grantor at the time agrees to release this right 


“of redemption.” 


If | understand the former proposition it means neither 
more nor less than that the fact that the grantor under a deed 
in form absolute is by express agreement or otherwise let into 
possession and authorized to exercise the powers of management 
and control does not preclude the grantor from showing, if he 
ean, such deed to have been given as security so as to convert 
it in equity into a mortgage. 

That this is correct | do not doubt. But how, being true, 


it aids complainant's case | can not understand 


The meaning of the other proposition is not quite clear; 
but, referring to 1, Jones on Mortgages, See. 25, cited in its 
support I find that the text reads as follows, to-wit: 

* A deed absolute in form with an agreement under seal 
“made by the grantee at the same time, promising to recon- 


“vey within a specified time, upon repayment of the sum paid 


in —-— 9 


= 
ad 


A 4 


oe 


for the deed, with interest, constitutes a mortgage, although 

it is stipulated that if the grantor fails to repay the sum 
‘within the time specified, the agreement shall be void and 
‘the deed absolute, with no right of redemption. This latte: 
‘provision is, in fact, regarded as quite decisive of the unde: 
‘standing of the parties that the transaction was a convey 
‘ance of the estate, defeasible upon the paymont of the 
~ Toney 

Certainly sound doctrine, but how in pont , The question 
here 1s, as to whether or not a right of redemption eve) 
existed : Not as to the validity ofa release of a right of 


redemption conceded to have once existed. . 


| stibpnat that tae decree below must be athirmed, 


VSHLEY POND. 


(Of Counsel for Defendant. 


f Yaa 
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THE UNITED STATES VS. W. J. LANDRAM. l 
l In the Court of Claims. 


WittiAM J. LANDRAM ) 
Ue. “ 


No. 14569. 
Tue Unrrep Srares. | 


lL xt. — Petition.— Filed March LS, ISS. 


WILLIAM J, LANDRAM ) 
Us. > 
THe Unrrep Srares. } 


To the honorable the judges of the Court of Claims : 

The petition of William J. Landram respectfully shows to your hon- 
Oors-— 

Ist. That he is a citizen of the United States. 

2d. That prior to July 1, 1879, he was the United States collector of 
internal revenue for the eighth district of Kentucky ; that he held said 
office continuously during the fiscal years 1880, 1881, 1882, 1883, and 
1884. and still continues to be such collector. 

3d. That as such collector he was paid and received salary for the said 
fiscal years under the provisions of sec, 2, act March 1, 1879 (20 Stat., p. 
329), as follows. 


kor the fiscal vear I iii ccicnce itis diatirenins $3, 000 OO 
ee ee ed 2, 875 00 
oe % " . io *, SEE ented badininadiannnin 2,875 OO 
ee. 6 Ce 6 Bee .. 8,000 00 
oe € " - " n° EE Geitiedeae: octets 4,375 0O 


And that he was not paid and did not receive the half per cent. commis- 
sion upon the taxes from distilled spirits collected by the issue of 
2 stamps by him during said periods, as provided by the 5th section 
of said act of March 1, 1879 (20 Stat.. p. opeae ), 
ith. That for and during said fiscal years your petitioner, as such col- 
lector, collected taxes upon distilled spirits by the issue of stamps, and 
made the returns required by law of tax-paid stamps issued by him as such 
collector, and as such collector he accounted for the tax on the number 
of gallons of distilled spirits represented by the stamps and coupons issued 
by him, and he also accounted for and returned to the Commissioner of 
[Internal Revenue, as required by law and regulations, all the books of 
marginal stubs and coupons of tax-paid spirit stamps Issued to him as such 
collector. The amount of taxes so collected from distilled spirits by the 
issue of tax-paid stamps and accounted for, and the half per cent. commis- 
sion accruing thereon, for each fiscal year, 1s as follows: 


Spirits tax 


> : 
collected. omimission. 


fF jscal year ended June 30 


laa " ial . : neee $219. 703 10 $1, O98 5] 
las] ; sai , er tine , ee 204, 6329 BO 1,018 19 
|e? ; ' pee cee - 206, 21] 89 1,031 05 
a 6 REE: fed NM gre li a 284,190 58 1,420 95 


1 ey om - hepenenshenrus 875, 309 32 4,376 54 
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5th. That the total net compensation to which petitioner as such col- 
lector might become entitled under the law was and is forty-five hundred 
dollars per annum, and that he became lawfully entitled to receive one- 
half per cent. commission on the tax on distilled spirits collected by him 
by the issue of tax- paid stamps, as follows: 
lor the fiscal vear ended June 30, 1880, the salary paid him was $3,000, 
and he was entitled to receive in addition the half per cent, commission on 
all the above-named taxes collected by him, which commission amounted 
to $1,098.51, making a total net compensation that he was entitled to re- 
celVve iis such collector, for said fiscal year, ot S4,098.51. 
3 For the fiscal vear ended June 30, 1881, the salary paid him was 
$2 875. and he was entitled to receive in addition the half per cent. 
commission on all the above named taxes collected by him, which com- 
mission amounted to $1,018.19, making a total net compensation that he 
was entitled to receive as such collector for said fiscal year of $3,893.19. 
For the fiseal year ended June 30, 1882, the salary paid him was $2,875, 
and he was entitled to receive in addition the half per cent. commission 
on all the above named taxes collected by him, which commission amounted 
to $1,031.05, making a total net compensation that he was entitled to re- 
celve as such collector for said fiseal vear of $3,906.05. 
lor the fiseal year ended June 30, 1883, the salary paid him was $3,000, 


and he was entitled to receive in addition the half per cent. commission 


on all the above named taxes collected by him, which commission amounted 
to $1,420.95, making a total net compensation that he was entitled to re- 
ceive as such collector for said fiscal vear of $4,420.95. 

or the fiscal year ended June 30, 1884, the salary paid him was $4,375, 
and he wis entitled to receive in addition the halt per eent. commission 
on the above named taxes collected by him to the amount of $125, mak- 
ing a total net compensation which he was entitled to reeeive as such col- 
lector for said fiseal vear of 34,500. 


Fiscal year 1880, additional compensation due......... ee 
os « +» 866i. “a ” gk a ae OS 1,018 19 
“ -. eeu é - sag et BR OER 1,031 065 
sé se TRS835 ++ sé ss : ] 4°) Q5 : 
ae “« 1884, = | sy ee es eee 125 OO 


$4,693 70 


Wherefore he prays | page nt against the United States in the sum of 
$4,693.70. 

Your petitioner says that he is the sole owner of this claim, and 

4 has never assigned it or any part of it to any person; that he is 

justly entitled to the amount herein claimed from the United States, 

after allowing all just claims, credits, and offsets ; and that he has appccated 

Green B. Raum, of 1226 F street, Washington, D. C.; his attorney for 
the prosecution of this claim. 


WILLIAM J. LANDRAM. 


STATE OF KENTUCKY, 
(rarrard Co. : 


William J. Landram, of Lancaster, Ky., who, being first duly sworn ac- 
cording to law, on oath says that he signed the foregoing petition ; that 
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the matters and things therein stated are true, to the best of his knowledge 
and belief. 
Subscribed and sworn to before me this 16th day of March, A. D. 1885. 
[SEAL. | ROBERT KINNAIRD, 

N. P., G. @. 
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In the Court of Claims of the United States, December term. A. D. 1884. 


WintitramM J. LANDRAM 
re, SN ». 14569. 
THe Unrrep States. } 


And now comes the Attorney-General, on behalf of the United States, 
and answering the petition of the claimant herein, denies each and every 
allegation therein contained, and asks judgment that the petition be dis- 
missed, 
And as to so much of the said petition as avers that the said claimant 
has at all times borne true faith and allegiance to the Government of the 
United States, and has not in any way voluntarily aided, abetted, or given 
encouragement to rebellion against the said Crovernment, the Attorney- 
{ General, in pursuance of the statute in such case provided, denies the said 
allegations, and asks judgment accordingly. 
. | i ~ THOMAS SIMONS, 


Axgsistant Attorn ij- fre dif ral, 
, } - ; . ‘ , ‘ . 
f) UG— Findings (ij foet (‘rne conclusions OT law. 


C‘ourt of Claims. 


WiLLiaAM J. LANDRAM } 
, No. 14569. 
THE UNrrep STATES. } 


\ wn 
FINDINGS OF FACT, 
. 7 This CUSC hay Ing yee n heard ly fore the Court of ¢ ‘jaims, the eourt, upon 
, 3 the evidence, finds the facts to be as follows: 
} 
~ er " . ° " ’ . . 
Che Secretary of the Treasury, on the recommendation of the Commis- 
" > = ) . ’ . 
sioner of Internal Revenue, granted allowances to the claimant as collee- 
‘ tor of internal revenue for the eighth district of Kentucky, for his annual 


y ’ ’ “4e } 
salary. based pon estimated “ollections of tax tor the fiscal vears from 


‘ 
IS80) to 1884. inelusive. as follows: 


: Eatimated Annual 
‘ i aalary. 


“<"arTia, TT! 
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The recommendations of the Commissioner of Internal Revenue, ap- 
proved by the Secretary of the Treasury, for the allowances of annnal 
salary as above, contained the following statement : 

Estimated collections for the fiscal year covered by this recommendation, 
3 The allowance recommended herein for compensation of the 
collector is based upon the following scale of collections, and, should the 
collections vary from the amount estimated, his compensation will be ad- 
justed at the end of the fiseal year in accordance with said scale : 


Seals of compensation of collectors under annual ellowanee. 


For e leet ion a 
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The Commissioner of Internal Revenue notified the claimant, as collee- 
tor of internal revenue for the eighth district of Kentucky, that allowances 
for his annual salary had been ¢ranted by the Secretary of the Treasury, on 
recommendation of said Commissioner, for the fiscal vears from 1880 to 
1884, inclusive, as follows: 


Eatimated Annual 


Fiscal vears 
; collections. 


SEP emotee -ccoes 2200.000 00 &2. 875 00 
188) 250, 000 00 ; OOO OM 
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The notifications of the Commissioner of Internal Revenue contained 
the following statement : 

“The allowance made for compensation of the collector is based upon 
the following scale of collections. Should the collections in the fiseal year 
188— vary from the sum estimated (S——- ), the compensation of the col 
lector will be adjusted at the end of the fiscal vear in aecordance with the 
said scale.” (Scale same as in finding I.) 


ITT. 


The total collections for the fiscal vears 1880 to 1884, inclusive, made 


by claimant as said collector of internal revenue for the eighth district of 


Kentucky, as shown by the reports of the Commissioner of Internal Rev- 


enue, were as follows: . 

RSS ee Ne OETA RITE Soe $236,342 19 
ee 216.681 51 
SNE <ikben: <eccbbheenasededes 0 nuve+ ese epetccevesesvdnyeeees: walees 221,709 36 


1883 eae 301.889 19 
898.631 77 


e*ereree § #®*#eeee @#@880°* 8880 e##8@#8@8  *#@# #8 + # @® @#8e ®*@ @@@@#eeeteeeeeeeeeeeeeveee 


The actual amounts of salary allowed and paid claimant as such col- 
lector of internal revenue for the fiscal years trom 1880 to 1884, inclusive, 
as adjusted and stated by the First Comptroller of the Treasury, were as 
follows: 


EERE IES AL ET Ane Ae ae SEM Le $3,000 OO 
EAR ce PRE un 7 RS Rage re gn ORE ap Nop OC 2. 875 OO 
a ae 2, 875 OO 
RRR eer EES Ne A es TE EE GO 3.125 00 


1,261 89 


eeeeeeeeeeeeeee +e eee #28 82 eee @ @ 


The amount of taxes collected by claimant during the fiscal years 1880 
to 1884. inclusive, as such collector of internal revenue. by the issue of 
tax-paid spirit stamps, Was as follows: 


BE ci che treed dada tnases acendsaenan maeesevennteesee seudide . $217, 754 10 
i le: pa ning Jinn - setdubhuamiedae “00 hte oe 
a ss wield’ esi beweddeeencenanal 202,405 30 
ates « dasendeuses ‘ee i (cib-bednknSeabubeel 281,796 10 


874,248 00 


The claimant ‘is Stile ly collector made it mnths returns to the (‘ommis- 
sioner of Internal Revenue o tax-paid spirit stamps astied by him, and 
duly accounted for and deposited to the credit of the Treasurer of the 
I nited States thie faNXes collected D him por the Issue ol said tax-paid 

rit stamps for the fiseal years 1880 to 1884, inclusive, and returned to 
x Commissioner of Internal Revenue all books of marginal stubs from 
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which said tax-paid spirit stamps were issued during the fiseal years 1880 
to 1884, inclusive, and accounted for the tax on the number of gallons 
represented on the stamps and coupons that were contained in said books. 


CONCLUSIONS OF LAW, 


And on the foregoing findings oft tact the court decides, iis conclusions 
of law: 

The claimant should reeover, in addition to the salary which has been 
paid to him, the commission of one-half of 1 per cent. authorized and 
allowed by the act Ist March, 1879 (20 Stat. L., p. 3829, sec. 5), for the 
fiscal years ending June 30, 1880, 1881, 1882, 1883, 1884, amounting in 


. 
the aggregate to & 1 (24.78. 


{th.— Opinion of thie eourt, 


Nort. . delivered the opinion ot the Court: 


The counsel for the defendants correctly said, upon the argument, that 
this case involves a single legal question, and that the second and_ fifth 
sections of the act Ist March, 1879 (20 Stat. L., p. 329), contain all the 
law bearing upon it. That question is whether collectors of internal reve- 
nue should be allowed the commission of one-half of 1 per centum on tax 
SLAM ps, as provided by the fifth section of the statute, subject to all the 
limitations of the second section, or subject ouly to the limitation of section 
3145 of the Revised Statutes, 

That commission fora lone time had formed, and still continued to 
form, a part of a collector’s compensation, The act 1879, as originally ‘ 
framed and passed by the House of Representatives, undoubtedly was in- 
tended to materially change the system of compeasation, and to abolish 
this commission. But when the bill came to the Senate it was amended 
by inserting in it a section of the then existing law, and that amendment 
is this fifth section oft the act, which, at the time of its insertion in the bill, 
Was a prirt of section 3514 of the Revised Statutes, No change of form 
or pliraseology Wiis made, kiven the words * this title.” which referred 
to Tithe NANA V of the Revised Statutes, and which have no other or new 
significance in the act 1879, were retained in the amendment. It was as. 
if the draughtsman who prepared the amendment simply tore a section out 
of the Revised Statutes and pasted it upon the bill under consideration, 

W hen Congress thus re-enact a distinct and entire provision of existing 
law, with ne change in form or pliraseology, and with no new context 
which nitist necessarily madity its meaning or enlarge or restrict its oOpera- 
tion, it must be held that Congress intended to leave an existing provision 
| of law unrepealed and unaltered, and that it: should be interpreted 
y and administered precisely as if Congress, instead of repeating It, 

had designated it in the usual manner and declared that it should 

hot be repealed by the new enactment, 

The purpose which must be ascribed to Congress in such instances of 
legislation is not to enact, but to codify. It is a rational purpose and a 
matter of no small help and convenience to public officers who have to ad 


‘> 


i= 


minister our statute law, 
In the present Instance it Hay he conceded that this provision ot t}rat 
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old law is incongruous with other provisions of the new and that its lan- 
guage as transplanted is even inconsistent with itself; but it cannot be in- 
ferred that Congress by retaining an old provision intended a new thing. 

The words “this title” in the Revised Statutes meant Title +See 5, f 
and the reference to Tithe NAAV as “this title” was but a form of 
phr: aseology. If the Revised Statutes, instead of saving * this title,” had 
said ”" Title \ ie he Bag and Congress had transterred those words to the 
act of 1879 instead of the words “ this title,” not the shadow of a doubt 
would rest upon the legislative intent. Assuredly, if Congress had in- 
tended to change the law. it is but reasonable to hold that they would 
have changed the language of the law. The words “this title” in the 
new law must be deemed to mean what they meant in the old, Title 
XXAXAV of the Revised Statutes; and the limitation which they there set 
upon a collector's stamp commissions continues to be the limitation ot the 
act of 187%. It is to be found in section 3145 of the Revised Statutes, 
which declares that “ the t total net compensation of a collector shall not in 
any case exceed four thousand five hundred dollars a year.’ 

The judgment of the court is that the claimant recover the balances of 
his commissions under the fifth section of the act of 1879, and within the 
limit of section 3145 of the Revised Statutes, dmounting in the aggregate 
to the sum of $4,724.78. 


10) Hth—Judament of thie court : 


‘t a Court of Claims held in the city of Washington on the Ist day of 
February, A. D. 1866, judgment was ordered to be entered as follows: 

The court, on due consideration of the premises, find f we the claimant, 
and do order, adjudge, and decree that the said William J. Landram do 
have and recover of and from the United States the sum of four thousand 
seven hundred and twenty-four ,74, dollars ($4,724.78). 


1] 6th.— Application of the United States for, and allowanee of, appeal, 


WILLIAM J. L ANDRAM ) 
rR, -No te }. Ho, 
Tue UNIrep Sravdes. | 


From the judgment rendered in the above-entitled cause on the Ist day 
of February, 1886, in favor of claimant, the defendants, by their Attorney- 
General, on the 22d day of March, 1886, make application for, and give 
notice of. an appeal to the Supreme Court of the United States. 

ROBERT A. HOWARD. 
Assistant Attorney-General. 


Filed March 22. 1886. 


And now, to wit, March 22, 1886, it 1s ordered that the appeal be al- 
lowed as praved for. 


WILLIAM A. RICHARDS IN, 
(7 hiet i Justice. 


OO —————— 
* MME tee ine a ale tie 
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12 In the Court of Claims. 


WintcraM J. LANDRAM 
vs, No. 14569. 
THe UNITED STATES. } 


[, John Randolph, assistant clerk of the Court of Claims, do hereby cer- 
tify that the foregoing are true transcripts of the pleadings in the above- 
entitled cause, of the findings of fact by the court and the conclusion of law 
thereon, of the opinion of the court, of the final judgment of the court, of 
the application of the defendants for allowance of appeal to the Supreme 
Court of the United States, and of the allowance of said appeal. 

[n testimony whereof | have hereunto set my hand and affixed the seal 
of said court at Washington, this twenty-sixth day of March, A. D. 1886. 

JOHN RANDOLPH, 
Ass’t Clerk Court of Claims. 


(Indorsement on cover:) No. 1299. The United States, appellant, vs. 
William J. Landram. Court of Claims. Filed March 26, 1886. 
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Supreme Court of the alnited States, 


Octospek TERM, 1885. 


WILLIAM J. LANDRAM 
ves, 
Tugs Unitep STAtTEs. 


APPEAL FROM THE CouRT OF CLAIMS. 


Comes A. I. Garland, Attorney-General for the United 
States, and states and shows to the Court here that this 
cause involves questions of general importance, and quite a 
number of other suits before the Court of Claims will rest 
upon the decision of this; and he annexes hereto a eopy of 
a letter of the 24th instant from the Acting Secretary of the 
Treasury, showing the importance of an early decision of 
this cause ; 

Wherefore be moves it be advanced on the docket and as 
early a hearing of it be had as the business of the court will 
permit. 

A. If. GarRLanp 
Ally Gen'l. 


I join in the foregoing motion and request. 
Green BL. Raum, Altorney, 
tory =e WittiaM J. LANDRAM. 
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Copy. 


TREASURY DEPARTMENT, 
March 24, 1886. 
Tue HonorABLE THE ATTORNEY-GENERAL: 

Sir: The Acting Commissioner of Internal Revenue, un- 
der date of the 23d instant, referring to the case of Landram 
vs. The United States, which you were recently requested 
to appeal from the Court of Claims to the United States 
Supreme Court, says: 

“This case is a representative one. It is understood 
that fifty-six other suits precisely similar are now pending 
before the Court of Claims, and that there are several others 
to be instituted. At least twenty-seven of the present col- 
lectors are entitled (under section 3314, R. 8., as amended 
by section 16 of the act of May 28, 1880, 21 Stat., 148,) toa 
commission of one-half of one per centum on the collections 
of tax on spirits, now being made, if the decision of the 
Court of Claims is correct. 

‘It is desirable that the question of the right of collectors 
to such COTMMISSIONS shall be settled iis early is possible, not 
onl) to avoid the labor and expchse attending the numerous 
other suits, but to give this othcve a rule for its future ae- 
tion. Counsel for Landram expresses a willingness to have 
the cuse submitted to the Supreme Court upon briefs.” 

For the reasons stated, Lr J ctfally request, as sugeested 
by the Acting Commissioner, tliat you have this case ad- 
vanced in the Supreme Court and submitted, under the 
twentieth rule, to this Court, 

Respectfally yours, 
C. S. Farncuivp, 
Acting Seer lary. 
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Hu the Supreme Court of the United Strtes. 
OcTOBER TERM, 1885. 
THE UNITED STATES 


Us. No. 1299. 
WILLIAM J. LANDRI ur. | 
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IPPEAL FROM THE COURT OF CLAIMS. 


Snes ameaenmem: ea en 


BRIEF FOR THE UNITED STATES. 


APPENDIX. 


This case involves a single legal question. 

Claimant was internal-revenue collector for the eighth 
district of Kentucky from July 1, 1879, to June 30, 1884. 

During that period he made annually the following col- 
lections, and was paid the following salary : 


Tax collec- 
ted from Total tax Salary 


vor facal year distilled collected. paid. 
spirits. 
RSS Pte se uasecceesees S217, 754 10 $236,242 19 £3,000 00 
IRS] indee nds ide Seen 202,179 60 216, 681 51 2, 875 00 
IBRL ... ibe bbe oneesaosnetsaneen , 202,403 30 221, 709 36 2. 875 00 
eee ee 281,796 10 301, 889 19 3,125 00 
Fe a er nn ae .... 874,248,00 898,631 77 4,261 8&9 


He claims that for said period he was entitled to a 
commission of one-half of 1 per cent, on the amount of 
taxes collected by him annually from distilled spirits, in 
addition to the salary which he has received, provided 
that in no one vear should his total compensation, includ- 
ing salary and the commission, exceed the sum of 34,500. 

This claim is based upon the fifth section of the act of 
March 1, 1879 (20 Stat., p. 338), That section and the 
second section of the same act (20 Stat., p. 329) contain 
all the law bearing upon the question of collectors’ com- 
pensation, 

The question of construction involved in this case is 
important. The Internal Revenue Bureau has not, since 
the passage of the act of 1879, been paying to the col- 
lectors any commission upon the tax collected from dis- 
‘tilled spirits in addition to the salary allowed in gross by 
the Secretary of the Treasury upon the recommendation 
of the Commissioner of Internal Revenue. If the col- 
lectors are entitled to this commission, as claimant con- 


tends, the aggregate indebtedness of the Government to 
its internal-revenue collectors amounts to a very large 
SUT). 

The Commissioner of Internal Revenue and the First 
Comptroller of the Treasury deny the right of the collect- 
ors, under the law, to this commission in addition to the 
salaries allowed and paid the m. and this court in this ease 
must settle the controvers\ 

Prior to the act of July 20, 1868, the compensation of 
collectors, including the pay of their deputies, clerks, &e., 
was as follows: 

A salary of 81,500 per annum and commissions on 
collections, to wit: 3 per cent, on first SLOO.O0OO: | per 
cent. on next S8300,000: one-half per cent. on next 
EH00.000 - one-eighth per cent. on residue, 

The law of July 20, 1868, provided for the present 
system of paving faxes on spirits by the tise ot stamps. 
This svstem increased the labors of the collector’s ottice 
and consequently the othee expenses, To meet the in- 
creased expense, there was provided by the said act of 
1868 an additional commission of one-half of 1 per cent. 
on all taxes collected on distilled spirits. 

It was found, however, that the provisions for salaries 
and commissions were inadequate to meet the expenses of 
collecting the internal revenue, and therefore, when the 
law of March 1, 1879, was enacted, it was provided as 
follows: . 

Sec. 2. * * ‘That each collector of internal 
revenue shall be authorized to appoint, by an instru- 
ment in writing under his hand, as many deputies 
as he may think proper, to be compensated tor their 
services by such allowances as shall be made by the 
Secretary of the Treasury upon the recommendation 
of ithe Commissioner of Internal Revenue. Allow- 
ances shall also be made in like manner for salary 
and othee eX penses of collectors, all ol which shall 
be in lieu of the salarv and commissions heretofore 


provided by law: Provided, however, That the sala- 
ries of collectors shall be fixed at $2,000 each per 
annum where the annual collections amount to 
$25,000 or less, and shall, by the Secretary, on the 
recommendation of the Commissioner, be graduated 
up to the maximum limit of $4,500, which latter 
sum shall be allowed in all cases where the collec- 


tions amount to S 1 .O00.000 or upward, * ° ° 


* * * Provided, That the Secretary of the 
Treasury, on the recommendation of the Commis- 
sioner of Internal Revenue, be authorized to make 
such further allowances, from time to time, as may 
be reasonable, in cases in which, from the territorial 
extent of the district, or from the amount of internal 
duties collected, it may seem just to make such allow- 
ances: but no such allowance shall be made if more 
than one year has elapsed since the close of the fiscal 
vear in which the services were rendered. But the 
total net compensation of a collector shall not, in any 
case, exceed $4,500 a vear; and no collector shall be 
entitled to any portion of the salary pertaining to the 
office unless such collector shall have been confirmed 
by the Senate, except in cases of commissions to fill 
vacancies occurring during the recess of the Senate. 

SEC, D. . . The books of tax-paid stumps 
issued to any collector shall be charged to his account 
at the full value of the tax on the number of gallons 
represented on the stamps and coupons contained in 
said books; and every collector shall make a monthly 
return to the Commissioner of Internal Revenue of 
all tax-paid stamps issued by him to be affixed to 
any cask or package containing distilled spirits on 
which the tex has been paid, and account for the 
amount of the tax collected: and when the said col- 
lector returns to the Commissioner of Internal Reve- 
nue any book of marginal stubs, which it shall be his 
duty to do as soon as all the stamps contained in the 


hook when issued to him have been used. and t'- 
counts for the tax on the number of gallons repre- 
sented on the stamps and COU POTTS that were contained 
in said book. there shall be allowed to the collector a 
commission of one-half of 1 per centum on the amount 
of such tax, in addition to any other commission by 
law allowed, provided that the total net compensation 
ot collectors, as fixed by this title, shall not be thereby 
increased, 


The provisions of section 2 are clear and unambiguous, 
Apparently they were intended to form a new and com- 
plete system for the compensation of collectors and their 
deputie s, and the payment of all necessary office and other 
expenses connected with their work. The salary of all 
collectors who collected $ 25.000 or less and $1,000,000 
or more ts fixed. The salaries of those who collected more 
than $25,000 and less than $1,000,000 were to be gradu- 


ated between SB. OO} and s4. SOW) bs the secretary of the 
Tre: dsury upoL the recommendation of the C ommiussioner 
of Internal Revenue. The — of such collectors thus 


fixed Was by the Capress terms of the act to be in leu of 
the salaries and commissions he ‘retotore provided by law. 
This commission of one-half of 1 per cent, Was On of the 
items which had for vears yone to make ip the yross COmM- 
pensation of collectors. [If section 5 adds it to the salary 
of collectors. ils hixed by ection , & section ) certainly re- 
peals section 2 'n so tar as that section enacts that the sal- 
ary given by it shall be in heu of all salames and com mis- 
sion he retotor provided bs law, 
In the second place, the proviso lt section ) declares 
That the total net compensation of collectors, us fixed 
by this title (section 2), shall not be thereby increased.” 
Now, by section 2 allowance for payment of deputies, 
othce CX Penses, &c., is entirely distinct from the allow- 
ance for collector’s salary. That allowance is net under 
section Ze If. then, this COMMISSION riven DS section 5 


6 


is, as Claimant insists, in addition to the allowance under 
section 2 for his net annual salary, the proviso to section 
5 is a dead letter and wholly without meaning. Claim- 
ant attempts to escape the force of the proviso by main- 
taining that it means that the salary plus the commission 
shall not exceed the limit of 84,500 put by section 2 
to the salaries of such collectors as collect $1,000,000 
and over annually, The proviso cannot be twisted to 
anv such meaning. As we have seen, the compensation 
under section 2 is net, and the prohibition is against in- 
creasing this net allowance af a//, not against increasing it 
above 84.500, The salary of those collectors who collect 
between S25.000) and S1.000,000 Is. by the act fixed as 
firmly at the sum allowed by the Secretary of the Treas- 
ury, upon the recommendation of the Commissioner of 
[nternal Revenue, as is the salary of those collecting under 
S25. 000 or over STO00 000 by the act itself. If the con- 
struction maintained by claimant is correct, there is no 
limit of $4,500 to the compensation which collectors can 
earn ina vear. ‘The sum allowed by the Secretary is as 
much the limit to a collector’s salary as $4,500. is to those 
collecting $1,000,000 or more. 

[f Congress had intended to convey by the proviso the 
meaning which claimant would put upon it, Congress 
would have used very different phraseology. In the third 
place section ) does not provide that the one-half of l 
per cent. commission shall be in addition to the salary 
allowed under section 2, but provides that it shall be 
in addition to any other commission allowed by law. 
No other commission is allowed by law. Therefore we 
maintain that there is nothing in the language of section 
5 justifying the construction upon which claimant insists, 
and that there is both in section 2 and the proviso to 
section 5 provisions which are annihilated by it. 

Qn the contrary, we maintain that Congress intended 
just what the plain language of section 2 and of the pro- 


wr 


VISO to section ») impli s. and that section 5 does not coue- 
Hicet with this intention. 

The one-half of 1 per cent. bv section 5 was given 
originalls ta pay Tent nereased cle rical help required iT} 
counection with the rntroduction of “fTanips into the reve 


nue svsten 


Wi contend that it was carried into the act of Isid, 
not to do away with am part of section Y, but to supple- 
ment it in one particuilal section provides ror al 
lowanes ry ait secretaryv of i siilhn to peas eX PChses and 
deputy = }tist is well iis tor collectors: salary, it also pre 
vides a lower and higher limit for such salanes. It does 
not provide 4 lower or higher limit for allowances to) 
deputies and other expenses. We insist that by section 
it provided that at least one-half of 1 per cent. of cote 


tions on distilled spirits should 1) allowed tc? meer ¢ 
prerine ..ac.. O collection, and that the proviso Was added 
to make it plam bevond all question that the per centum 
was to vo toward expenses and not to the personal sal- 
ary of collectors, This construction does harmonize the 
two SCCTIONS, and by it the comImDISssioOn roes LO 7 Ira th 
experis it Wis originated to meet, and which it did meet 
under the system from which it was transplanted tuto th 
act of 1S87Y. 

We insist that this view ts free from the serious difh 
culties in the way of any other, ‘and, above all, that it 
carries out the main purpose of the act, which was to 
have the Internal Revenue ommussioner, with the ap- 
proval of the Secretarv, and untrammeled within pre- 
™ thed limits, grade the salaries of his agents in accord 
ance with what he believed to be ust and equitable. 

There is another view ot this matter which seenis tata! 
to claimgant’s case. There is no provision requiring the 
( ommis loner to separate the amount allowed under a 
tion 2 Arom the amount allowed under section 5. Th 
presta ption is that Secretary and Commissioner did their 
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duty - and if one-half of 1] per cent. was due the collector. 
it was included in the total salary allowed and paid. 

tut if the collector ever had a cause of action it is 
barred now, 

Section z provides that after one vear elapsed from the 
close of the fiscal vear in which the services were rendered 
no additional allowance LO the collector shall be made, 
This limitation of one year should be respected here. 

To hold that while the Government could not pay vol- 
untarily after one vear it might still be made to pay by 
suit, would bring about a condition of affairs which Con- 
gress could not have intended, 

We ask that judgment be entered for the defendants. 

Respectfully submitted. 


ED. M. WATSON, 
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Supreme Court of the alnited States. 


OcToBER TERM, 1885. 


THE UNITED STATES, 


Appellant, 
vs. No. 1,299. 
WILLIAM J. LANDRAM. 


Appeal from the Court of Claims. 
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Supreme Court of the Wnited States. 


OctToBer Term, 1885. 


Tue Unitrep States, Appe lant, ) 
vs. . No. 1,299 


WituiaAM J. LaNDRAM. ) 
APPEAL FROM THE CouURT OF CLAIMS. 


Brief for the . 1 pp llee. 


The facts in this case, as found by the Court of Claims, 
show that the compensation of chp po llee, us Colleetor of In- 
ternal Revenne during the period in question, was paid upon 
allow aiucCcE made by the Secretary ofl the Treasury Upon rec- 
onmmendation of the Commissioner of Internal Revenue, on 
a graduated scale based on his aggregate collections of In- 
ternal Revenue tuxes, and that such compensation during 
70 tise a] year augers gated the sum of forty-fis c hundred dol- 
urs. They further show that during said period the appel- 
ke e collected large Suis of money on account of tuxes npon 
distilled spirits, by the issue ot tax-paid spirit stumps, and 
that he duly accounted for the taxes so collected, for all the 
sjtamps delivered to him as collector, and made due return 
hereof to the Commissioner ol [nte roal Revenue. 

In a letter from the Acting Secretary of the Treasury, 

ed W ith the motion of the Llon. Attorney General, for ad- 


neing this case ou the docket, it Is stated: 


” 


“This case is a representative one. It is understood that 
fifty-six other suits precisely similar are now pending before 
the Court of Claims, and that there are several others to be 
instituted. At least twenty-seven of, the present coilectors 
are entitled (ander section 3,514, R. 8., as amended by sec- 
tion 16 of the act of May 28, 1880, 21 Stat., 148,) to a com- 
mission of one-half of one per centum on the collections of 
tax on spirits, now being made, if the decision of the Court 
of Claims is correct. 

‘Tt is desirable that the question of the right of collectors 
to such commissions shall be settled as early as possible, not 
only to avoid the labor and expense attending the numerous 
other suits, but to give this office a rule for its future ac- 
tion.” 

As stated in the opinion of the Court of Claims and in 
argument by the counsel for the United States in that Court, 
this case presents a single legal question, and that question 
is whether the claimant, as Collector of Internal Revenue, is 
entitled under the act of March 1, 1879, (20 Stat., p. 329,) 
to claim, in addition to a salary based on his total annnal 


collections, as provided for in section 2 of said act, a com- 

mission of one-half per centum on his collections of tax 

from distilled spirits, as provided for in Sec. 5 of said act, pro- 

vided such commissions shall not increase his total net com- 

pensation beyond $4,500 per annum. It was stated by the 

counsel for the United States in the argument below that “ the : 

Internal Revenue Bureau has not, since the passage of the act y 

of 1879, been paying to the Collectors any commission upon é‘ 

the tax collected from distilled spirits in addition to the salary 

allowed in gross by the Secretary of the Treasury, upon the 

recommendation of the Commissioner of Internal Revenue.” 

And that “ the Commissioner of Internal Revenue and the 

First Comptroller of the Treasury deny the right of the 

Collectors, under the law, to this commission in addition to 4 

the salaries allowed and paid them, and this Court in this h 

case must settle the controversy.” v 
The following provisions of the act of March 1, 1879 on 

contain all the law now in force regulating the compensz 

tion of Collectors of Internal Revenue : 


ey Sec.2. * * * That each collector of internal 

p. bev. rercniee shall he auths re zed fa ap p wn, hy an mstru. 
nie ni iN wr “if as | under his hand, “as many deputi 8 «8 he may think 
proper. AD he COM Pt neatled for thei ‘Pr SETTICES hy Su h atluiw wmmces as 
shall be made hy the See retary ot the Treasury, NpON the recom- 
mindation of fle Commissioner of Lite rnal R renee, A ij DANCES 
shall alew be made in like manner for sury and office expenses 
of colle: lors, all of which shall he in Lieu of lhe salary and COMe- 
missions heretofore provided hi law : Provided, hiwere Ve That the 
salaries of collectors shall be fixed al fwo thousand dollars each 
pre - annum where the EL EIALL 7, cobles hione amount 10 fipenty. five 
thousand d hur s or le ‘8. and shall. hy the ; New retary, On the réecoiwn- 
LT nidation of the ¢ ommissioner, hye gre rds / tled “up iD the diee mimumn 
limit or four thousand five Si eine dollars 2 wh ch latter Sui" 
sholl be allowed in all cases where the collections amount to one 
million of dollars or upward. * * * 


* x« * Provided, That the Seer (ary of the Treasury, on 
the recommendation of the Commissioner of Luternal Reven Me, be 
authorized to make such furth r allacances, fram time to time, as 
may tn reasonable, in cases in which, from the territorial extent of 
the district. or from the amount of int rnal duatie s collected, if may 
Seem just lo maak such allowances Py hut no such alluiwanee shall 
hy mile if more than one year has elapsed sinve the close of the 


fixeal year in which the services were rendered. But the total net 


( pn pre nsation of ‘ collector shall not in any COSE CTC evd four thou- 
sand fire hundred dollurs if year bs and HO rollee dor shall he entitled 
fa ane portion of thie salary pe riaining AD the office mules such col. 
lector shall hace heen confirmed hy the Ne nate . except mn CUsés of 
commissions to fill vacances OCCUPTING during the recess of the 
Senate. 


Act Mar = & Ren &§ ¢ & The hooks of taxr-paid slamps 18- 

D 38. sued 10 any collect iT shall he charged lo his (li count at 
the fill ralue of the lax on thi number of gallons repre sented on 
rth. and COUpPONs contained 3 S¢ nid hooks > and every col. 


lector shall make a monthly retarn to the Cummissioner of Iuternal 
P, renee of all lax paid Sfani ps issued 7, heim ly hig “ffired fi any 
wk or par k ie containing distillvd Spirits on which the tux has 
en paid, and account for the amount of the tax collected; and 
ci the said (*" Hector returns lo the Commissioner of Internal 
nenue any hook of margmal stubs, which it shall be his duty to 

IS SOON as all the stim ps contained in the hook when ixsucd lo 
have been used, and uUccvuuUnLS for the lux on lie number of 


4 


gallons represented on the stamps and COUPONS that were contained 
in said book, there shall be allowed to the collector a commission of 
one-half of one per centum on the amount of such tax, in addition 
ia any othe COMMURS ion hy bi ip allowed, pr ywidcd that the ferhes / 
net compensation of collectors, as fixed by this tile, shall not be 
thereby increased, * * 


The provision from Section 5, above quoted, was re- 
enacted without the change of a word, by Sec. 16, act May 
28, 1880. (21 Stat., p. 148.) 

From the above it is seen that there are three substantive 
provisions of law governing the compensation of collectors, 
two of them mandatory, and one permissive. 

Ist. Allowances shall be made Of salaries based upon the 
annual collections, the minimum salary being $2,000, and 
the maximum $4,500. 

2d. There sha// be allowed a commission of half per cent. 
on the amount of tax collected from the sales of tax-paid 
spirit stamps, (if there be any such collections,) provided that 
the total net compensation of collectors ($4,500) shall not be 
thereby increased. 

The Secretary of the Treasury is authorized to make 
further allowances, when it may seem to hin just. 

The graduation of the salaries of collectors, up to the 
maximum limit, based on the annual collections, as provided 
in Sec. 2, has been fixed by a scale, as shown in Finding of 
Fact No. 1. 

These provisions of law, taken together and giving to 
each one its full force and effect, constitute a consistent and 
harmonious system under which Collectors of Internal Rev- 
enue are to be compensated, as follows: 

Ist. The minimum salary is fixed at $2,000, upon collec- 
tions of $25,000, or less; and the maximum at $4,500, upon 
collections of a million dollars and upwards, and the salaries 
are to be graduated between $2,000 and $4,500, in suc 
proportion to the gross collections made by each collect 
as shall be fixed by the Secretary upon the recommeudati: 
of the Commissioner of Internal Revenue. 
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2d. For collections of tax upon distilled spirits, each col- 
lector is to receive a half per centam commission in addition 
to the above, always provided that such addition does not 
increase his salary above the maximum limit. 

3d. Further allowances may be made toa collector within 
the $4,500 limit by the Secretary of the Treasury, on recom- 
mendation of the Commissioner of Internal Revenue, but 
not after more than one year has elapsed since the close of 
the fiscal year in which the service was rendered. 

It will be seen that Sec. 2, Act March lst, 1879, above 
quoted, contains a provision that the allowances therein re- 
quired to be made to collectors ** shall be in lieu of the sal- 
ary and commissions heretofore provided by law.’ Now, 
where were the salary and commissions heretofore provided 
In Sec. 3145, R. S., 


which gave a salary and general commissions on all collec- 


by law, at that time, to be found? 


tions, and also in See. 3314, R. S.. which gave a special 
But by sec, 
5. au Si sequent section of the Sallie Act of March Si 1879, 


‘% 


Sec. 3314, R. S., as it then stood, was repealed, and a new 


comm Ssslon on collections of tux from spirits, 


Sec. 3514 substituted, which re enacted the provision for 
commission on tax from spirits without change, 80 that the 
special commission on distilled spirits became, by virtue of 
Sec. d, of the Act of March l, 1879, 4a commission provided 
by law simultancously with the other allowances to collectors 
therein made, and could not be referred to as a commission 
heretof: re provided by law. 

We find in See. 2 a provision that the compensation of 
collectors therein provided for is to be in lieu of the salary 
and COMMIUSSIONS hi retofore provid d by law, and in Sec. 5 we tind 
a pros ision for a commission of one-half of one per centum 
on the tax on spirits, to be allowed to the collector in ad- 
dition to any other commission by law allowed. 

Therefore, the allowances to collectors made in Sec. 2, act 
March 1, 1879, cannot be re garded as in leu of that made 

» Sec. 5. The commission of one-half per cent. on tax col- 


cied on distilled spirits tu be paid tv cullectors is, us it 


on 
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is expressly stated to be. in ad lition to any other commission 
by law allowed. A fter all the allowances Of Sec. 2 are made 
and provided for, this one in See. 5 comes in afterward as 
additional, the intent of the lawmakers evidently being to 
stimulate a faithfy] collection of the spirits tax, (which tax 
had been fruitful of so much frand,) by a special, partbeular 
and extraordinary reward to the collectors of such revenue, 
The only limitation to this commission is the proviso that 
the total net compensation of collectors, as fixed by this 
title, shall not be thereby increased. What Was the total 
net compensation of’ a collector; as fixed by this title? This 
“title” evidently refers to the Internal Revenue title 
XXXV of the Revised Statutes, which is und ramendment. 
On referring to that title we find in See. 3145. these words, 
** but the total net compensation of a collector shall not, in 
any case, exceed four thousand five hundred dollars a year.” 
In further explanation of the meaning of the phrase 
‘total net compensation.” in Section 5 of the act of 1879, it 
seems enough to say that that phrase is expressly defined, 
as it were, in Section 2 of the samme act as meaning the $4.500 
a year, and that the same definition had already been affixed 


by the act of Muay 8, 1872, (17 Stat... p. 68.) which introduced 


it into this connection. and also by the subsequent acts in 
which it occurs, viz.. 1872-’3. ch. 13, and 1873, ch. 226. 
(17 Stat., 403, 494.) 

The word commission in this law is to be construed as 


also equivalent to the words * allowance” or compensa- 


tion.” The words, “ in addition to any other commission ie 
law allowed,” are not words ot limitation, but words of en- vd 
largement, the intention evidently being to give this pomenis, 0° 
sion to collectors in addition to any other commission or 
allowance that had been or might hereafter be provided by ollec- 
law. If this is not the true intendment, then Congress must J, UP°" 


be supposed to have done, in enacting this portion of Sec, salar’ 
0, Of the act of March 1. 1879, a vain and useless thing, with, in 8° 
out meaning and without vbject. Bat, on the other handy collect 
we malnutain tliat Conyress Las used plain, apt aud Wuambigmendal™ 
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uons words to express a legitimate and laudable purpose, 
which cannot be construed or explained away without doing 
vielinee to the fundamental principles which underlie the 
construction of statates. 

Section 5 grants the half per centum commission on the 


taxes collected from distilled spi its us clearly and eftectually 


as Section 2 makes other provisions for the compensation 
of collectors, and the same limitation as to the maximum 
amount to which acollector can become entitled, is adopted my 
in both sections. Section 2 declares that the total net com- 
pensation ofa collector shall not, in any case, exceed four 


thousand five handred dollars a year, See, a, after granting 


the half per ccntam COMM ESION, provides that the total net 
compensation of collectors, as fixed by this title, shall not be . 
; thereby increased. 

: It may be contended that Sec. 2 has made complete pro- 


vision for the pay of collectors, and therefore renders nuga- 
tory the provision of Sec. 5. Such il position would be uli- 
tenable, for the reasons— 
Ist. That the provisions of these two sections are not ine 
compatible, but can be enforced harmoniously together. 
~ 9d. If the provisions of these two sections were In conflict 
pp or repugnant to each other, Sec. 3. being the later eX pression 
| of the legislative will, would stand. 
' \ From an examination of these statutes we contend that 
it appears too clearly for any denial that the law makes a 
: discrimination in faver of the collectors of tax from distilled 
> O rita, so that in the ease of two collectors each collecting 
a total of $400,000, one ofl whom collected $200,000 from 
distilled spirits, and the other nothing from that source, 
while each would be entitled to $3,375 under the seale of 
Q eularics established by the Secretary of the Treasury, yet 
‘the collector of the spirits tax must receive $1,000 hore 
San the other, by virtue of the half per cent. commission on 
at tax allowed him by law. 
In the case of collector Landram, the salary paid him by 


¢ Department was the same as it would have been had his 


. right of a collector to receive the half per cent. commission in ad-y 
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collections not embraced a single dollar from distilled spirits, 
and been derived exclusively from tobacco or beer. 

The learned counsel for the United States stated, in his 
argument in the court below, “ that the compensation under 
Sec. 2 is nef, and the prohibition is against increasing the net 
allowance at all,’’ 

Also, that— 

“The salaries of those collectors who collect between 
$25,000 and $1,000,000 is, by the act, fixed as firmly at the 
sum allowed by the Secretary of the Treasury, upon the 
recommendation of the Commissioner of Internal Revenue, 
as is the salary of those collecting under $25,000 or over 
$1,000,000 by the act itself.’ “The sum allowed by the 
Secretary is as much the limit to a collector’s salary as 
$4,500 is to those collecting $1,000,000 or more.” 

This view renders nugatory the latter part of Section 2, 
and all of Sec. 5. If the amount allowed by the Secretary, 
on recommendation of the Commissioner, under the first 
part of Sec. 2, cannot be increased by a further allowance 


under the proviso of said section, and by one-half per cent.* . 
commission under See. 5, then those parts of the law are | 
absolutely without force or meaning. This position assames | 
that the amount allowed under the graduated scale becomes s 


the fixed salary, and cannot be added to in any manner; 
that the Secretary has exhausted his power when he makes 
an allowance under the first part of See. 2, in face of the fact 
that the authority to make further allowance is specifically 
granted to the Secretary, and the right to the half per cent. 


commission is plainly given to collectors, There is but ove 
pecuniary limit lo the authority of the Secretary to Increase a col- 
lector’s silary by a further allowance, and but One limit lo the 


dition lo his COM pe nsation, and that limit is fixed by law in bot os 
cases at $4,500. c 

The act of May 8, 1872, (17 Stat., p. 68,) declared th-+, 
“ Thereafter the total net compensation of collectors of it), 
ternal revenue shall in no case exceed $4,500 per anoun 


ete 


This langnage and this limitation have been used in all sub- 
sequent Stututes upon the subject The 6th section of the 
Act of December 24, 1872, (17 Stat., p. 403,) after abolish- 
ing the office of assessor, and transferring to collectors all of 
the additional commission of one-half of one per centum 
upon the tax upon distilled spirits, ** provided that the total 
net compensation of collectors, as now fixed by law, shall 
not be thereby increased.”” And so See. 5, of the Act of 
March 1, 1879, declared that ** There shall be allowed to 
the collector a commission of one-half of one per centam on 
the amount of such tax, in addition to any other commission 
by law allowed, provided that the total net compensation of 
collectors, as fixed by this title, shall not be thereby in- 
creased.” 

The learned counsel in the Court below seemed to think 
that the true construction of these statutes was, that the col- 
lector is to have this commission, provided it does not’ in- 
crease the amount of the allowance of salary already made 
to him by the Secretary; that is to say, that he is not to 
have it at all; or, in other words, that Congress has con- 
tinually mocked collectors with the promise of a commis- 
sion which they could not possibly become entitled to receive. 

The learned counsel further said that “ Sectiow5 does not 
provide that the one-half of one per cent. commission shall 
be in addition to the salary allowed under section 2, but 
provides that it shall be in addition to any other commission 
allowed by law. No other commission is allowed by law. 
Therefore we maintain that there is nothing in the language 
of Section 5 justifying the construction upon which claimant 
insists.” 

We regard this as a most technical objection. It will be 
observed that the compensation of collectors in the first in- 
tance is based upon the gross amount of their collections, 

nd between the limits of $2,000 and $4,500, is to be grad- 
ited up upon the basis of increased collections ubove 

5,000 and up to $1,000,000. Salariesso fixed may reason- 
ly be considered as a commission upon collections. It is 
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obvious that this compensation granted by the first part of 
Section 2 was contemplated in the enactment of Section 5, 
and it was the sum of Money received by the collector 
under Section 2 which should not be augmented beyond 
$4,500 by the commission granted by Section 3. 

A position which seems to us equally untenable was put 
forward, to the effect that this half per cent. commission un- 
der Section 5 was to go toward expenses, &c., of collection, 
and not to the personal salary of collectors. We reply that 
expenses of collection are appropriated for by law, aud also 
the pay of deputies; but the half per cent. commission has 
never been paid to any person or for anything since the act 
of March 1, 1879. This position has no support either in 
the letter of the statute or in the history of the legislation 
embodied therein. 

It is not necessary to quote before this learned tribunal au- 


ae 
. thorities In support of such fundamental principles of legal 
construction,.as that statutes in pari materia must be con- 
strued together so that the whole may, if possible, stand, 
and that Courts will not adopt subtle and forced coustruc- 
tion of statutes in order to avoid the plain import of the 
language used. A passage from Vattel, which has been 
repeatedly adopted by New York Courts may, however, not, 
inappropriately be quoted here. 
: * It isnot permitted to interpret what has no need of inter- 
Boa pretation. When an act is conceived in clear and precise 
ee, terms, when the sense is manifest and leads to nothing ab- 
bog surd, there can be no reason to refuse the sense which it 
- naturally presents. To go elsewhere in search of conject- 
a ures in order to restrain or extinguish it, is to endeavor to 
abe elude it. If this dangerous method be once admitted there 
; s will be no act which it will not render useless.” Vudlel, 6. 2.1 
‘ i * ch. 17, § 263, N. Y. Ct. of Errors, 1820; Juckson vs. Lewis; +s 
, 17 Johns, 475, efirming S. C., 13 tb., 504, S. P., Supreme Ct. » 
E 1850; Waterford & Whitehall Turnpike vs. People, 9 Barb « 
.- 161. je 


ae The learned judge, in rendering the opinion of the Cou: 


. 
| 
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of Claims, has set forth the legal effect of the re-enactment 

in the act of March l, 1879, of the provision granting this 

half per cent. commission on collections from distilled spir- 
its to collectors, with such clearness as to make any further 
comment superfluous. That point alone is decisive of this 
case, 

In this connection, a brief history of this provision, as it 
appears in the statutes, is interesting and important. 

The act of 1868, ch. 186, (which specially provided for the 
securing of taxes upon distilled spirits.) enacted that stamps 
should be attached to packages of spirits, and “allowed a 
COMMISSION of one ialf of one per ce nium on the amount of Spur. 
ifs distilled apt r the Passagdi f this act. in addition ty any aolher 
COMMISSION hy law allows d, VW hich shall be equally divi heal be- 
tween the collector receiving the tax and the assessor of the 
district in which the distilled spirits were produced.” (See. 
98. 15 Stat., 138. } 

The act of 1872-3, ch. 18, abolished the office of assessur, 
and guve the above additional commission of one-half of one 
per centum upon distilled spirits to the collector alone, Ais 
lotal net COM pre nsation, however, not to be thereby increased, 
(Sec. 5, 17 Stat., 403.) 

Section 3314, ®@. S., presents the acts of 1868 and 1872 
above, and therefore provides for the issue to collectors of 
bocks of tax paid stunips Co be attached to casks, &e., of dis- 

‘ tilled spirits, and nilows to them 7 a COMM Ission of one-half 
of one per centum on the amount of such tax, in addition to 
any othe r commission by law allows d: Pre rided, That the 
total net compensation of collectors as fixed by this title 
shall not be thereby increased,” 
Then, we have the act of March 1, 1879, and of May 28, 
SU), heretotore quoted, which re-enact the provisions of 
e. 3314. ht. ie in this reeard without change, Thus, it 
wears that Congress has seen fit to give this commission, 
tinuously, since 1868. 
jor to the passage of the act of March 1, 1879, no ques- 


was ever made as to the right of collectors to this com- 
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mission, but since the passage of that act the accounting 
officers of the Treasury have withheld these commissions 
and have neglected and refused to allow and pay them. It 
is clear that in so doing their action has been contrary to 
) law. For these reasons it is respectfully requested that the 
judgment of the Court of Claims in this case be affirmed. 
All of which is respectfully submitted. — f 


| GREEN B. Raum, 
Attorney for Appellee. 
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THE UNITED STATES VS. WILSON. | 


| Bill tiled Jane Oth. 1S78.— Lewis # Bart r (Vk. 
Circuit court of the United States for the middle district of Tennessee. 
THE UNrrep STATES OF AMERICA 


U. WILSON, IN HIS OWN RIGHT, AND AS COR- | 
’ administrator of I. wi Allen, with M, 1). Ham} | 
1 ton, administrator, Alice Allen, widow of KE. L. 
\ Allen, Fannie Lee, Maud. and Rob’t Allen, minor } In equity, 
heirs ot I. l.. Lllen. deceased. who have no revu- | 
lar guardian, all of whom reside in the middk 
district of Tennessee and eounty ot Lineoln: | 
John T. Gill, who resides in the county of 


4 Lineoln. 


To thie honorabl the judges composing the cireult court of the United 


Stites tor thre middie district ot lennessee: 


The United States of America, through the district attorney, James A. 
Warder, most respectfully represent and show to your that in the 
vear 1867 and previous vears there was a firm of distillers doing business 

within the county of Lineoln, and the middle district of Tennessee, 
2 under their firm-name of Alexander and Company, of which firm 
i. # Allen. raw deceased, Was a member and il partner, That 
said firm became and were indebted to the United States of America for 
- tax on distilled spirits in the sum of three thousend and fifty-seven dol- 


lars and sixteen cents. which accrued as follows: fourteen hundred and 
elohtv-ftour dollars ana seven cents Tax, fifteen hundred and seventy-three 
' : | 
dollars and nine cts.. penalty and tax. and for this amount were duly as- 
sessed under the statutes of the United States in such cases on the July 
list for lS6a : that being —«) assessed and =) indebted. the said firm of 
exander & Co. tailing to pav as required by law, J. W. C. Bryant, col- 
A | | | \ 
lector of internal revenue for the fourth collection district of Tennessee, of 
which collection district the county of Lincoln was a part, did, on the 21’ 
lav of Januarv, 1876, issued, as under the law he was authorized to do, 
is distress warrant for the collection of said taxes and penalty, which 


‘ distress warrant, being duly issued as aforesaid, came to the hands of 
: W. B. Nicks, a deputy collector of internal revenue in and for the 

fourth collection district of Tennessee, and he not being able to find 

a sufficiencs of the goods and chattels of the firm, or personal 
artners, did on the 22d day of January, 1876, 
he right, title, claim. and interest of whatever 
description, legal or equitable, that Ek. L. Allen had in and to the 


g-cdescribed prarer Is of land ly ing and be ing in the county of Lin- 


' hounded as follows: : 
». 1. Bounded on the north D James Vaughan lot. on the east 
eville turnpike r wd.on the south by a street 


rty of either ot the } 
r Vv the same on all t 


albvville and Favett 
Poperty of W.N. Wright, and on the west bys a lot owned by 


~rmpson and wite. 
2. Bounded on the north by a street and the property of D 


a 


je 
% : 
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B. Holman, on the east by a lot of Alexander Johnson, on the south by 
alot of Louis Bright, on the west by the property of S. G. Woods. 

Lot No. 3. An undivided one-half interest in the livery stable and 
yround now occupied by E. C. McLaughlin, and bounded on the north by 

the property of J. G. Gill, east by the property formerly owned by 
4 R. Furguson, south by a street and the property of E. C. Wilson, 

on the west by a street leading trom the square to the rock bridge 
across Elk River. 

Lot No. 4. A house and lot now occupied by D, J. Carter as a saloon, 
and bounded on the north by a street, east by the property of B. F. Good- 
rick, south by the property of John Bonner, west by the property occu- 
pied by Dean and Neeley, it being the house and lot purchased by said 
KE. LL. Allen from Douchet. And they further show. your honors that 
after having so levied and given all the notices as required by law, both 
before and after said levy, and atter having advertized as required by law 
agreeable to and in accordance with said notice and advertisement and 
postponement, he, the said W. B, Nicks, deputy collector aforesaid, did offer 
the same for sale, at the court-house door, in the town of Fayetteville, it 
being a place nearer than five miles of said land so sold,on the 25’ day of 
March, 1876; that said lots and parcels of land were sold separately at 

the minimum price placed on each; that is to savy, Lot No. 1, at 
5 the minimum price of three hundred and sixty four dollars; Lot 

No, 2, at the minimum price of two hundred and twelve dollars 
and fifty cents ; Lot No. 3, at the minimum price four hundred and four- 
teen dollars; and Lot No. 4, at the minimum price of (818) eight hun- 
dred and eighteen dollars ; and said lots being so offered as aforesaid at 
the minimum price as herein set out, and after having been cried a rea- 
sonable length of time, and no person offering for said lots, or either of 
them, the minimum price, the same were purchased therefore by the United 
States of America in accordance with the statutes in such cases made and 
provided, 

Said distraint warrant, together with the returns and levies thereon is 
herewith filed marked Exhibit A to this bill. And they further show 
to your honors that no one appearing to or redeeming said lands within 
the time provided by law, on the 29th dav of September, 1877, D. B. 
Clitte, collector of internal revenue, who was the successor in office of J. 
W.C. Bryant, did convey by deed under and virtue of said assessmer 

distress warrant, levy and sale thereunder all the right, title, cl; 
j and interest that Kk. L. Allen had in said parcels of land to 

United States, and the same was duly acknowledged and reco 
in the register s office in Lineoln Co., in Book kK, pyiges 33354 & »o. 
original deed is herewith filed, marked Ex. B to the bill. And, fv 
complaining, they allege and show that said Ek. L. Allen at the time se 
ternal-revenue taxes became due and were payable was the owner | 
holding the legal title to said parcel of lands and that the taxes af 
were a lien on said land from the time they became due, payable, 
mandable. That notwithstanding said fact that FE. L. Allen a 
Wilson, conspiring and contederating to hinder delay and defrat 
orator in the collection of their debts, onthe 14th day of Januar 
KE. L. Allen did make a pretended sale and conveyance of said t 
land by deed to the defendant, C. S. Wilson. That the conveyan 
ported to be on its face a deed absolute from the aforesaid FE. L. A 
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the detendant, C. S. Wilson, conveving to him in fee the atoredescribed 

tracts of land, which conveyance on the day and date of the same 

j was registered in the register’s office in Lincoln County, where the 

same remains of record, and your orators now show your honors that 

said convevance, although absolute onl its face Was DOT 8O in tact. but that 

on the contrary a secret and written iyreement existed between C. S, Wil- 

son and FE, L. Allen, by which it was converted into an assignment, with 

7 benefits reserved to E. L. Allen, and was made for the purpose of hinder- 

- ing, delav, and defrauding your orator in the collection of their debts ; and 

they further allege and show that Onl said ] ith day of January, IS 76. kK. 

LL. Allen was insolvent, and that said conveyance to C. S. Wilson, instead 

of being a deed absolute, was a general assignment of all of his property sub- 

ject to execution, nothing being excluded from szid assignment except some 

little property that was encumbered with prior liens, and that he, the said 

kK. L. Allen, was insolvent, and the conveyance to C. S. Wilson with the 

private agreement wits an assignment of all ot his effects within the mean- 
ing of section 3466 Revised Statutes of the United States. 


' And, further. that youl orators are advised. informed, and <<) 


‘ charge that since this issignment, levy, and sale and aussessment 

one J. Y. Gill is in possession of and claiming said lot No. 3, by 

SsOTLIC pretended purchase OF Process set on foot under said COnVeVAance | 

ot the exact notion of his cl um they are not advised : and they further 

show that since these proceedings were had Ek. L. Allen has departed this 

life. intestate: and the defendants, C. S. Wilson and W. H. Hampton, are 

his admir'-trators, and the estat being insolvent are proper parties in their 

. represt capacities ; and that he left surviving him his widow, Alice 
Allen, ; wis minor heirs, Fannie Lee, Maud, and Robert Allen, who are 
minors and have no regular guardian. The widow has not been endowed. 
And further that the defendants, Wilson and Grill. sometimes pretend that 
they, as venders under said fraudulent conveyance, are the proper and true 
owners of said land and that said convevance ts valid. All of which acts, 


doings, and pretens sare contrary to equity and eood conscience and tend 

to the manifest wrong and injurv of vour orator. In _ considera- 

9 tion and for inasmuch as your orators can only have adequate 

relief in your honor’s court, where matters of this nature are prop- 

erly cognizable and relievable, they pray to be permitted to file this bill to 

ave said conveyance is made bv the said Kk. L. Allen to the said ... 

ilson declared fraudulent and void. That the permanent lien of your 

tors on said land for the taxes be adjudged and declared, that the pri- 

ty of vour orators be maintained and decreed, and the pretended con- 

nee of Allen to Wilson be removed as a cloud upon their title, and 

. int if need be for rents and a writ of possession to your orators in 
ssion. 

the f na, theretore, that the sand . oe Wilson and the other detend- 

n show why your orators should not have the relief hereby prayed 

| may, upon their respective corporal oaths, and according to the 

lL utmost of their knowledge, remembrance, information, and be- 

, true, direct, and ‘L rfect answev make to such of the several in- 

ions is the Vv are required to answer— 
Ist. Let C. 8S. Wilson answer whether there was an agreement 
ketween himse lfand FE. wR Allen other than that contained In the 


feed. 


. 
4 


< ‘ * 
eA eae mat ears a 
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2d. What the terms and conditions of said agreement were. How long 
he has been in possession of said property. 

Let M.D. Hampton answer— 

Ist. What interest, if any, he has or claims in this property. 

Let J. VT. Gill answer— 7 

Ist. What interest he claims in said property, 

2d. How long he has been in possession of the same. 

Sd. Tf in any purchase of said property he purchased for himself or any 
other person; if so, whom” 

And that in addition to the specific rehet herein praved, your orator 
may have such further or other relief in the premises as the nature and 
circumstances li this honorabl eourt shall scem meet, and may it please 
vour honors to grant unto your orators a writ of subpeena, issue’ from and 
under the seal of this court, directed to the defendants and commanding 

them on a day certain therein to be named and under a certain 
1] penalty to be and appear in this honorable court, then and there 
to answer all and singular the premises, and to perform and abide 
such further order, direction, and decree as may be made against them; as 
in duty bound they will ever pray. 
JAMES A. WARDER, 


Solicitor of ¢ omplainant, 
Subpa Hide la (nse. 


The President of the i nited States of America to the marshal oft the 
middle district of Tennessee, greeting : 


You are hereby commanded to summon C. 8. Wilson and C.S. Wilson 
and M. D. Hampton, administrators of FE. L. Allen, deceased, Alice Allen, 
widow of EK. L. Allen, deceased, and Fannie Lee, Maud, and Robert Allen, 
minor heirs of E. L. Allen; and John T. Gill, if to be found in vour dis- 
trict, to be and appear before the judges of the cireuit court of the United 
States, in the sixth cireuit for the middle district of Tennessee at the Fed- 
eral court room, at Nashville, in said State,on the Ist Monday in August 

next, then and there to answer a bill filed on the equity side of said 
1? court by the United States. Herein tail not, and have then and 
there this writ. | 

Witness the Hon’l Morrison R. Waite, Chief-Justice of the Supreme 
Court of the United States, this the 18th day of June, in the year of cour 
Lord 187s, and ot the Linck pendence of the United States the LO2d ve Mar 

[SEAL. |} LEWIS T. BAXTER, COA, 

Memorandum,.—The detendants are required to enter their appea tance 
in the clerk’s office on or before the 1st Monday mn August next of the 
bill will be taken for confessed and set for hearing ex parte. | 


LEWIS T. BAXTER, (VE. 


o 


(Endorsed :) Came to hand day issued and ex’d as commanded this 
July Ist, 1878, by making known to each of the within-named def’ts the 
contents of this spa. to ans., & at same time delivering to them copies of 
same, and also copies of bill. E.S. Wheat, U.S. M,, by James M. Davis, 


dep'y. 
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Answ y'« 
le iled Lug. loth. ISG, 


Lewis T. BAATER. Cé. 
(Circuit court of the United States tor the middle division of Tennessee. 


RR aie [ NITED STATES Of] LMERICA. 


(..S. WIiLsoN, IN HIS OWN RIGHT AND AS CO- 
administrator of Kk. S. Allen, with M. D. In equity. 
Ha im pto nm, administrate Alice Allen. widow 

of k. LL. Allen. Fannie Le Allen, NMIaud Allen. 
tabs ri \llen, minor hers of ir. wv Allen. 

deceased, and John T. Gill, Deftt’s. 


The yout and separate answers of U. ®. Wilson and M. 1). Hampton, 
administrators of EK. L. Allen, and of C. S. Wilson and John T. Guill in 
their own right. ‘These detendants, reserving the usual benefit of excep- 
tion, GC... ana answering “> much of snd bill iis thes are advised it is 
proper for them to answer, answering sav: Thev are willing to admit that 
during some two or three months in the vear 1866, and the lke number 
of months in the vear LS6i, there was a firm of distill Ts doing business 
in the County of Lincoln and the middle district of Tennessee under 
their firm-name of Alexander & Co., of which firm E. L. Allen was a 
member, and that he is now dead; but they deny that said firm existed 

in previous years to the vear 1866. Respondents deny that said 
l4 firm ever became legally or equitably indebted to complainant in 

the sum of $3,057.16, or any other sum in the manner and at the 
time charged in complainant’s bill, and upon this point they eall tor strict 
proot. What assessments complainant through its subordinates may have 
placed on its tax books these respondents have no means of knowing, but 
they are advised thizt when vera vovernment ot paramount toree COTNES 
Into a court of equity, it must into court with clean hands, and be- 
fore asking others to do equity it must do equity itself; and respondents 
are advised that under a bill filed : in this cause, to set aside a pretended 
fraudulent convevance with a view to let in oo the conveyed property the 
claim ordebt supposed to be due from the pretended fraudulent conveyor, the 
defendant conveyors have the right toshow that such claim or debt is inequit- 
able or unjust : and parti mularls have dete ndants Hampton and Wilson, as 
administrators of E. L. Allen, the right to show that said assessment was 
unjust and invaliad, and that me ither they nor their Intestate ever had the Op- 

}) rtunityv to show that said pre ten led debt was inequitable and illegal 
Le) either before the a sSeSSOr, thi collector, or commissioner ot internal 

revenue, and that thisis ther first opportunity to do so. The origin 
of said pretended claim is as follows: Said firm of Alexander & Co., In 
April or May, 1867, had on hands some 2,060 proof gallons of whiskey, 
worth then in the market 83} per gallon, and in the aggregate $6,695,00. 
Not hay ing tne mon \ with “ hicn to pret’, the taxes on said spirits, amount- 
ing to some $4,750.00, said firm applied to the deputy collector, one Farrer, 
at Fayetteville, for permission to ship said whiskey to Memphis, which he 
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peri itted th m to do on their ri ing bond and security to pa said faxes 


w hie 1} thie sriline should have ber 1 sold in Memphis, which bond they gave ; 


| 


reupon <n firm shipped anid 
\labama. and | cod thie 


| 
The thy 


Huntsville. 


and ¥@¢ry Coreeri. itil tiie ta) —fip [tie 
VIemp!| Is, SILIGL Warelpotpse sevcnaey aie 
$ 
= Te . rites arrived in | 
> eett it =. | ij “PITT ~ ctttrEiry Gt ' 
lf mi DT] Tris ( (‘Tal i] Hliy 
: | 
its } c*ratie (oti tlie 
iT) Tris it ‘*riiieé (emairtmen Vi ; 
' ‘ 
‘ : ; if ij | if pores (|. i j 
i 
qorytsi lee ty] sf i] 
i} 
7 Fr ‘ i . ; 1) 
| 
recuujwed aud found <1} 
| ; 
it? ; ’ | «i = ; j ' 
of Internal Revenue, o1 cn 
sé Bie. i“] ; piti =the \ PPesrpaotime iy? 
Wheel 4s? 1¢) ty chipped (iti Ta) Vben i) 
' VT ) | 
’ 4 
Alexander, as agent for the Gove 
eal i i ea) — ; 
ii (otil 1 gererhi Cie raadiled = ts 
: 2 { 
anal 1 result was that the se 
; - » == 
December. Ralle Tile meal 
; Te i] ’ | a ; 
a at tt PeLa ates +t? mTaaN ' 

' 

I hiwes Liat fsovernmen thi 
S6.700.00. leavine a balance of 
Willeh, With») per cent, Gathag 

i | | 

trata CMOTISTITULE thie CLA) sted 
— ly 
rad C4 mriiiti ina mercaiitl asked tii 


building to Mz 


informing him f 


™ iit 


ial ald 


sim his orders wer | 


~ 


Phe agent’s rep! 


>? 


pirits by wagon some yt) miles, 1 


i 
iti an old warehous miac of trame 
Liv Dent morning DS railroad t4) 


tilroad depot, (Diy thy clay (pti 


taville it was seized by one Jobhn- 
riley oft tha COMMISSION Yo] 

} rer 4 lotworthy, til informe} 
hen stood. would have re- 

if it had been rorteited tothe 
O60 wine gallons of said spirits 
n assessed at. This was the 

me lrovernment the spirits Were 
cimalls vauged, and the charges 
ure. But the Commissionet 


the spirits be 


“eure fThotis iT) llunts 


; (| ; went, one W, MM, 


‘4 


oat Te) either let 


The 


to sell it from time to time. 
d spirits at Huntsville, Alabama, 
-tretehed trom Mav. IS67 until 
[- diminishing in) QUAI trom 
ibouts, sold and realized upon. 
SU S00 on -pirits worth some 
COW) chin as taxes on said spirits, 
eb per ecnt, per 
(fils proceeding, Llexande) 
rhniment avent to ither ship said 
ip a secre building itl 
fhe spirits were bye ne stolen from 
byuat tae eould 


rest Hered 


bhite 


- that he knew tt. 


\\ lhe re’ oi Wits 


“tf remy 


Litiie 
' | ’ & " . . 
Collectors Rams \, Mullins, and 9} reeouwrni zine the tact that the 
Clad iS NV titijtist, Pertised Vosteps to cotlect it, wayatid tine 
latt was foreed to issue bis) distres tbvn special avent of thi 
. ’ 
Department after a lapse of neart ears lt will be seen that th 
‘ 
, ' 5 = : ; .% : 
original balanee was onlv ST4AS4.70 doit has swelled from that amount 
to Sho by the 9 per cent, penal d interest at the rate of [2 per 
’ . « , 
cent per annum Respond er nsist that it « pininant ts 
' 
} ’ ’ 
. ilowed to enton n vthing it shall be only for the 
: i] | | 
S1 484.70, and if i . ved ataall it shall only be eom 
’ , , 
puted i] ‘) Thy cn ‘- !" rye = T <= tive elk required hy\ law 
. r ; ‘ 
' Lo fi a 
Was never given until just bet the sare of the lands reterred to In com 
1] ; ; - ? | 1+) 
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Hust I> t burlesqui on the 
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amount 81.5073 penalty and wu 
Injustice, Respond its will by 


vening tink between 186% ana LSi 


Allen 


made oT) lis porary rts : kK... Bw 


iti 


\\ 


_ 2 
aiple 


; 
word, but wh 
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en complainant adds to the original 
> T adding absolute eruelty to 
the inter- 


to show that all through 
tii time the levy ot this claim was 
i- pin alle te) have paid this elaim., 
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and it is not using too harsh a phrase to sav it was absolute cruelty to him 
ni the part of the (rovernment to hold up this claim for nine long years, 
as if it was never to be eollected, and then come down on him with 5 per 
cent. penalty and 12 per cent. interest per anuum. The simple 
1 truth is that the Government of the l nited States, in raising the 
clamor it has in this case, is ~ shouting tor mehts with rapine in its 
soul,” 


Respondents are advised that inasmuch as complainants have brought 


respondents inte eourt thie \ have thie right to have <aid claim investigated, 
That respondents Wilson qm rill A Hampton have the right, before re 
conveyance to them ean be declared frandul iT ana vord tor the purpose 
of letting In upon the property so conveved the demands of complainant, 
to have such demands iInvestivated and thr fact ascertuirned whether or not 
the demands of complainant are founded in justice and equity ; and re- 
spondents Hampton & Wilson, as administrators of E. L. Allen, are ad- 
vised that thev have the right to file tor so much of the foregoing answer 
as a eross-bil] iis relate = the reto and have | dee ree over against complain- 
ant tor the difference between the SZ 800 realized by the Government on 
said -pirits plus the 81,484.70 atoresaid, and the S6.700, the value thereot 
<o lost as aforesaid Ly the carelessn ss, neevligence, and illegal action of 

complainants’ agents, and they now reserve the right to ask at the 
20) proper time that it be filed as such cross-bill. l-urther answering, 

respondents ara they have ne knowleda of the tacts stated from 
and beginning with the words “and tor the amount when duly assessed,” 
We... On page two of complainants) bill, down to and ineluding the words 
“the original deed is herewith filed, marked Exhibit B to this bill’ on 
page six thereof; and respondents Ceny tae truth thereof as set forth in 
complainants’ bill and call tor strict proof thereot ~“) lar as these allegations 
may effect the rights and equities of these respondents ; and particularly 
do respond nts call tor the strictest proot of the correctness of all assess- 
ments anc other documentary papers therein referred LO, and demand that 
the originals thereof be produced, as required by law; that they be pro- 


cured as required by law, and if the originals be lost that secondary evi- 
dence ot their contents be not admitted. ¢ xcepl under the rules required 
by law and the practice of the courts, 
As to the allegations’ in complainants) bill in reference to the convey- 
ance of thi ith January, ISi6, irom I. wR Allen tO this CO-Te- 
yA sponde nt CC. S, Wilson, re =p ndents | lampton and Gill know 
nothing in reference thereto, and so far as the facts referred to may 
reflect upon their rights they call for strict proof, 
And respondent Wilson, answering in reference thereto. sit that he 
denies that at the time said internal revenue became due and pavable K.. 


j 


L.. Allen Wis the ower mn fee =impl holding thie if val title to the parcels 


ot land deseribed in COT) plaimant - bill: hie he nies that sald taxes Were a 
lien on said lands at the time said taxes became due and were demandable 


or pavable - he denies that (ot) the ith day 7) | Jan's 1876. fraudulently 


conspiring and confederating to hinder, delay, and defraud complainant, 
I. wR Allen did make il pretended COnVeEVAHCe TO him by deed of the tracts 
of land described in complainants’ bill. He admits the execution of the 
deed referred to, that it is absolute on its face, that it was duly registered 
in the register’s office of Lincoln County, and that it there remains of 
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record : but he denies that. although absolute on its face, it was not so in 
fret : he deni = gini\ and all “ecret, verbal. or written aucreetnents 
yi bet wee 1 himself and i. - Vllen Dy which it Wiis converted into 
an assignment with benefits reserved to E. L. Allen. He denies 


that Te MOnVEVAaes ot air Th l4th Is7h. Wills made for the Purpose (>T 


hindering and delaving complainants or anv other creditor in the collec- 
Piacet} ot thy i at bots, byurt yy thee onrril it Was TH for il full. ret to =7i\ 
extravaciant consideratiol }) «dt and to by Te L¢) ana ror’ sad - A ae Allen 
in perfect wood faith Lhe fact is respondent Wilson never dreamed of 


(1 the (rove rhnment oft thi 


™ | 
aAnY such Ciaiih agwalbst wi Lilien on the pret 


Lonited States on th bith dav of anuarv 18 


, 
' 
if ils thie one set 7 oo 


plainants bill The nevel I) mai it biti ~everal mouths thereatter. It | hac 


slumbered ino the office of 1 lector of internal revenue at Shelbyvvill 
for nearly pit rs and Mr. Allen never believed so unjust a demand 
would eve im’ itl I it if I » Van Winkle sleep 
I? spond ts express! den hat on the 1l4th. ay of Jan'y, 1876. B. LL. 
Lllen was insolvent ; i qeny | t thr OnVEeVAhee from le. wR All ntl 
{ Wilson (91 t hast dat assignment ot “all lis propert 
within the mennine of sect » 3466 of the Revised Statutes of the 
| nited States ind that dd deed I it none of thie Property of said 


Allen, except some little property which was encumbered with — 


stibypect € CNeCUPiOn, TT hes Teeteea expondent (rill me been] , 1 pos 
session of Tot No. 5 for the past tens ae but deny he has been in pos- 
session of “rid loot ever since thie “ssCsstThent, levy. and seule aforesaic made 


the benefit of the United Stat 

The fucts in reference to Lot No »Hre vs follows: Said lot Wiis sold 
by decree of the county court in the case of G. B. Miller ve. W.G. Miller. 
on the Zist of November, 1872, to bk. C. MeLaughlin & T. J. P rice, B. 


, 


Ly. Allen subse tu ntly purchased rice s Interest by il verbal or unregis- 


te) 


tered trunster. At the Julv term. Iss. of ~aid court, some S590O.00 ot 


the purchase-mones being due thereon, a judgement was taken against said 
MeLaughlin and Price, and execution thereon being returned nila bona, 
said court ordered said lot to be sold to satisfy said judgment for the pur- 


oo 


chase rhmone’sy. \t that sale. if ly ing ‘i final one and tree trom the equity 
of redemption, respondents Wilson and Hampton became the pur- 
24 chiuse I's, and subseq ur ntly sold it to the i @oO-Te sponds an (5) ill. suiy 


record ol thas above iets Vit ty produced “i1 thy TT earing. Lie. 


spondents selonat thisat I. FR Allen ink died Src the forevoing dleed ot 


Jan’v L4th, 1876 was Cxecuted: and that re spondents Han ipton & Wilson 


are bis administrators: that the names of his widow and children ar 
properl set forth SANDE plaimants: bill : that his children ure minors, 
without any regula ruaradian, Defendants Wilson and (rill nal only. 
‘sometimes ~ but “all times” claim and allege, that as venders, they ar 


the true and proper OWhers ¢ f said lands; and that said conveyances ar 
valid, 

ln answer to the special interrogations propounded in,complainants’ bill, 
respondents aiswer is follows ; 

CS. Wilson SVS, in answer to interrogatories propounded to him. as 
follows: ' 

Ist. [There was no agreement between himself and E. L. Allen. other 
than is contained in the deed, which deed is herewith tiled, marked? Exhibit 
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A, to this answer, except the paper copied into and made a part of the 
answer of their co-detendant Mrs. Allen. 
$d. He has been in possession of said property ever since his 
25 purchase from KE. L. Allen, of Jan’y 14th, 1876, receiving such 
rents thereon as became due thereatter, except as to said lot No. 3, 
which he thinks had been leased and the rents arranged some way with 
I. L. Allen. As he supposed the lien thereon for the purchase-money would 
be strictly enforced, he paid but little attention to lot No. 3. 
Le Respond rit Hampton, answering th special interrovations propounded 
to him, says he has no interest whatever in the property referred to in the 
; interrogatory. 
Respondent Grill, answering tiie special iInterovations propounded to 
him, <avs: 
Ist. He claims the absolute title in said lot No. 3, subject alone to a 
lien in favor of Hampton and Wilson for purchase-money. 
2d. He Has been Wn POSSeSSION ot ssid lot Tite about (et. Ist, S77. 
$d. He purchased said lot No. 3 entirely for himself and no other. 
Having fully answered, respondents ask to be hence dismissed with | 
their costs. | 
J. W. NEWMAN, ! 
Solicitor for ie spond nite. 
26 STATE OF TENNESSEE, 
(.S. Wilson, W. D. Hampton, and John T. Gill personally appeared 
wig before me and made oath in due form of law that the facts stated in the 
foregoing answer are true, to the best of their knowledge, information, 
and: beliet, 
C. 8. WILSON. 
M. D. HAMPTON, 
JNO. Y. GILL. 
Sworn to and subseribed betore me this 12th day of Aug., 1878. 
Votary Public of Lineoln County, lennessee. 
Witness rh hand and notarial sea] this 12th dav ot Aug.. 187%, 
w. A. GILL, dR... 
Nota iy Public. 
Notary fee impending seal, $1. 
Vis. A L// 
_ Filed 26th dav of Odct., 187%. 


kK. R. CAMPBELL, CVE. 


The answer of Alice Allen to a bill filed against herself and others by 
the United States of America. in the circuit court of the United States 
for t hie middle district ot Th nnessee, 


24 Defendant saving and reserving the usual benefit of exce ptions, 
We,, to complainants’ bill, for answer thereto says, that as to the ex- } 


istence of a firm of distillers doing business under the name of Alexander 
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& Co... and their indebtedness to the Government tor taxes as alleged in 


the TP ~ he k nows not hing | efendant., ot her owl k nee le doe, k Hows 


nothing ot the Issuing ot a clistress varriant bs rg \\ —- ‘ Brvant. nor of the 


lev\ =) | the same by Ww. 1}. Nieks pon t hye real estiute mentioned li} the 
bill, ana the sale =) | said reaicty thereunder. anal thie purchase of the silts 
by the { Ss. of Amertea. Defendant demands strict prool of all of 
these allevations <0 far as thev ma ftiect her ri hts. Defendant denies 
that the ta ‘i mentioned cima. vere ever at lth time il ir 1) «on thr 
land mention | 

Detendant admits that on or about the 14th dav of January . 1876, her 
husband, k. L.. Alles onveved by deed, which upon its hace purported to 
Ly a ceed mn te <Imple byscodnnt . tine i itorementioned to ¢ , S. Wilson. 


~— 
—- 


mill adits thasat courte poral ti hn tl eCXNeCCcutiOn oft this deed by her 
husband another written agres nt was entered into between the parties, 


“Ssudi sperreenment was mn the words au ‘1 neures, Viz: 


Is ' “JULY l4aru, 1876, 
\\ nereis i. G Allen has this dav conve ved tcp Pnee by deed 


; 


absolute on its thee. three lots in the town of Favetteville, and his individ- 
ual half interest mm the live rv stabi now occupied by le. [i MeLaughlin, 
fo this consid ration of fwo thousand dollars. this Is te) “how that =i 


or re 


convevance Was made for the purpose of securing and indemnitving 
acnitiet loss AS DIS se urits nk TWo pete too the Ist National Bank of Fav- 
etteville, one tor S1000 and the other for S450, and one to WV. h. Mar- 
tin for S400,00, and one to Riehard Wyatt for 8600.00, which indemnity 
is to extend tor thre renewal of sSildd DMoTes OFT SLT part thereof, and when said 
notes my paid off | an to reeoyver sod T= av slid half undivided inter- 
est in said livery stable to said A 

\\ IT dit'ss TDN I) Th canned seal, 

C. S& WiLSON. 

Detendar t den -. howeve r. that tt) rreement or thy deed « yecut | af 

the same time was fraudulent,or that there was any conspiracy between 


ner TREES Bae Wilson 14) } rpecrat fraud upon thi | oS. Government 


or anv body els or that tl cre < anv secret whatever in regard to 
aay the traits provnn thas caotitl rv ale tenant avers that said deed 

Aits CNecutedd Dol fide for the DUrpoOses set forth im the con 
Pen poraneows rerree tl Wt above spoken of, ind that all ot thr cls bts hieh- 
tioned mm said mrecment os be secured by thr aforesaid deed ot con- 
vevance of th ind mentioned in the bill wer bona fie subsisting oblig is 
tions of her husband at the ti execution of the said deed and 


’ 


line 
avrecment, id detendant, ¢ S. Wilson, was bona fide the securitv of he 


‘ : } 1] ; ; ; ° 

husband \ 'i- wi Melee compa riot } ~ siie'th. i- i mfeitaud iT) said Verran 
7? 7)? *)7 i) 1 i | ty ’ ’ yy 3 *\ 7? ” ; ¢ | " tal 
ment, and the debts mentioned in said agreement are some of them. stil 


fiat or . : | a 
WSL isied or were pad off and satistiedd py suid Wilson. 
' ' } ‘% i] - . 
Defendant insists that the legal effect of all these facts is to make thy 
: i ; . hon”? Bones } 
convevance spoken of in complainants bill only a mortgage, and under 
| } ’ ; ] ; ] : : : 
rhe taWes of it State of ls hillesse% tit nidant I~ entitled Ta) lowe rout of 
esc Ale 


Defendant imesists that her claim for dower is superior to anv lien tor 


re 
taxes due the Crovernment or to anv rights of said Wilson under the con- 


, 


i olreaeeenrnant untine nti 
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vevance and agreement aforementioned, and defendant would state 
30) that she is now prosecuting her suit for dower against said Wilson 
et als. in the chancery court of Lincoln County, Tennessee. De- 
fendant admits the death of her husband and the qualification of C. 8. 
Wilson ana MM. 1), Hampton iis his adininistrators, ete, 
Having tully answered she pravs to be dismissed, &e. 


ALICE W. ALLEN. 


Sworn To and <ubseribed rr terre nie ( letoby g the 2d. ve. 


Yr. P. FULTON, 
Justior on the Peace of Lineoln County, Tenn. 


| iINiMer ot j bane is, 
liled Ap Yd, ISa%, 
LEWIS T. BAXTER, CVé. 
By E. R. CAMPBELL, D. ©. 


? 


(‘ireut eourt of the | nited Stites for the middie district ol ‘Tennessee. 


THe UnNirep STATes OF AMERICA, 
| 
MS In equity, 


C. S. WILSON ET ALS. 


Answer of Fannie Lee, Mand, and Robert Allen, minors, by guardian ad 
litem Will A. Thoma, to the above-stvled cause in said court filed 


against them et als, 


Lond said minors, by their guardian as aforesaid, save to them- 

>| selves tull benetit of 
acter, ana msuthi be THCY ot s ital bill, ‘lism Wwe ring Say they admit they 

are the children and heirs at law of Ek. L. Allen, dee’d: that thes are mi- 
is in them as to the tacts 


ill exact pulonis ais afte usual to the form. char- 


nors and of such I Ta rvears that 1h know ley 
which to found any issue, and therefore, 
neither admitting or denying said bill in any part thereof, they demand 


t 


fully to guard and protect their rights 


=e'T forth. ana ne thtortation pon 


such proot and ask tlh hon r eourt 
' =T . 
1) the PreTIISes, And. havibo TULIV ons we red. rav. We, 


WILL A. THOMA, 


(i. a. litem. 


\\ il] A. Phoma makes outh that the above insawer Is true tothe hest ot 


his knowl dye, inform ition. ana beet. 


WILL A. THOMA. 


sworn to A sul seribed rr lore rye 2c CT 2) | Apu, isa, 
BE. R. CAMPBELL, 


. . 
f iii 7 


[NITED STATES 


S WILSON ET AIS. | 


‘ . 


, - " . . + | } ‘ j ‘yi ' a 
it pliants, “aViIng and reserving »THemMsec ives now and ul all times here- 


atter all anc all Thpcadydae rot by nent ane advantag or enc ptions which ria 
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be had or taken to the manifold insufficiency of the answer of 
ton t hae retuinto) sa they aver, maintain, 


Sy thie defendant. tor replhicath 
and prove their bill to be true, e rtain. and sufficient in law and 


equits and that the answers of defendants are uncertain and insuflicient 


to ty speck it rep dto b +} repiiants: that unis othe r matter or 
thine whatever i id answers eont d. material or effectual, to be re- 
plied unto, conf ivoided, t rsed or denied is untrue, all of 
while imine | respond — Tire and \“\ il] be ready to aver, 
maintain. atid pre as the froneol | Cour =h ill desire . anne humbly porca 
sin and by rhein ft) they i ~ie | ect, 
JAMES. A. WARDER, 
U.S. Att 
ly j | Dee, 26th, 1876 


| NITED STATES OF AWERIE 
lth Collection Phistri 


To W. B. NICK Deputy Cor 
Whereas tn pursuance of the provisions of the acts of Congress of the 
lL nited States to provid Infernal revenue TO support the Grovernment, to 
pret interest on the purlylic di De and for otner PUPPOses, the several per- 
sons and firms named in the list or schedule signed by me, and 
hed hereto annexed, have become ch irveable with, and are indebted to 
the | nited States for, the taxes assessed avaipst them respectively 
in the AMOUNT set forth OP Posie thie peiadaye of each, in the aforesaid list or 
schedule, together with the penalty and interest as therewith stated, amount- 
inv im othe avvrecute to three hundred and fitts -seven &W a dollars tor 
neglect to L\ said tax when the same became due: amd whereas more 
than ten days have elapsed since payment of said taxes was demanded of 
each of said persotis of rms, and whereas thes still neglect and refuse to 
pay the same: You are hereby commanded to distrain upon and sell so 
much of the woods, chattios, carnal tects, including stock, SeCUPITIes, and 
evidences ot debt of each of them, re spective lv. if anv such ean be found, 
as mav be necessary for th pavinent of th taxes, penalties, and interest 


due and owing by them, respectively, as set forth in the aforesaid sched- 


ule. and also for thr payment of such further sums as preseribed by the 
Commissioner of Internal Revenue under authority of law as shall be 
suftherent for the tees, costs, and « Ypenses af such levies, respectively, 


And vou will satel keep all }) erTLtyVy sa distrained. and lo all things 


needful and necessary to be done in the premises, as required by law, 
| i " " 
before the sale thereof, But in case snfiicient goods, chattels, and 
. ° ; , ; - . 
4 effects cannot be round, th uoare hereby commanded to Se1zZs 


and sell. in the Pryde! poe ~ ibed hy law. =i) much ot the real 


esti of each of “aid }™ PsOlis anna mrins cs ma be hnecessif\ tor the pur- 
POsCs niore anid, Lnd tor “i do he this shall 


be vour warrant: of which 
make due service and make return to me at this office. 
Witness my hand and official seal at Shelbvville. this 21st dav of Jan- 
Mary, ahha Domint 18.6. . 
(Signed ) S. Bw. eae. 


f ollecto; or lint ‘ al hi Le 17), ] hiatrict of Ti HNNCRHKCE, 


whan 


ie —— 
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Schedule. 


(mount Penal. 


Name Location. Description of tax alt tenes ~ Total Remarka 
Alexander & Co Lincoln Co., Tenn. Tax on distilled 1484 70 1,573 103.057 16 On July list 
‘ spirits 1867. 


By virtue of the power and authority vested in me W. B. Nicks, deputy 
collector, by this warrant, and sufficient goods, chattels, and effects of each 
of the parties respectively against whom it Issued, and known under the 
firm-name, and stvle of Alexander and Co., not having been found as is 
sufficient and necessary for the payment of the taxes and penalties due and 

owing Dy them, fis sect forth in the above schedule, and also for the 
ST pavinent ol all HECcessaly anc reasonable fees and CX pelises of dlis- 

traint and commissions, [, the said Nicks, hereby seize and levy 
this warrant upon the following-deseribed property of Kk. L. Allen, one of 
the members of said firm, and upon ail the right, title, claim, and interest 
ot whatever character, legal or equitable, he has or may have or had at 
the demand of payment of said taxes, in and to the same, for the purposes 
aforesaid, demand of payment of said tax having been made of said firm 
and of each member thereof on the 2 January, 186%, and also on the 17 
December, 1875. The property hereby seized and levied upon as afore- 
said Is its follows, to wit: 

Lots of land-rights therein and thereon, all in the town of Fayetteville 
Lincoln County, Tennessee. One bounded on the North by James 
Vaughan’s lot, on the east by the Shelbyville and Fayetteville, Tennessee, 
road, on the south by a street and th - property of W. N. Wright, and on 
the west by a lot owned by W. N. Thompson & wife. Another lot 
bounded on the north by a street and the property of D. P. Holman, on 
the east bv a lot of Alex. Johnson, on the south by a lot of Louis Bright, 

and on the west by the property of J. (y. W oods. Also an undi- 
36 divided one-half interest in the livery stable and ground now occu- 
pied by mE. ©. MeLaughilin, and bounded on the north by the prop- 
erty ot J. ¥. Gill, cust by the property formerly owned by ht. F'arqun- 
ham, south by a street and the property of C. 8. Wilson, on the south by 
a street leading from the square to the rock bridge across Elk River. Also 
the house and lot now occupied by T. J. Carter as a saloon, and bounded 
on the North by a street, on the east by the property ot LB. F. Goodrich, 
south by the property of Tobe Bonner, west by the property occupied by 
Dean and Nunley, being the house and lot said E. L. Allen purchased 
from Donthart. Also a certain tract of land in said county and State on 
the elk River formerly owned by ( ‘ornelius Allen, now deceased, and sold 
by the chancery court at Favetteville, as lot No. 2 in the cause of W. H. 
Allen vs. R. S. Woodard, executor, and bounded as follows: jeginning at 
¥ a pin oak standing on the south bank of Elk River, a northeast corner of 
Lot No.1 of said Cornelius Allen’s lands, and running from thence north 
with the north boundary line of lot No. 1 272 poles to an elm on the 
south branch of said river, a northwest corner of lot No. 1: thence 
34 up the river with the Various meanderings 116 poles to the begin- 
ning, containing 292 acres and 138 poles by survey hearing date 
November 12th, 1872, in said cause at Fayetteville. 
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All which said above-described property being covered by a lien in fa- 
vor of the United States for the aforesaid taxes and penalties assessed 


against said parties for which demand was duly made as aforesaid. This 


22d day of Januar V, atti lomnmi TSa6, 
| | W. B. NICKS, 
Deputy ( ollector. 
[, William B. Nicks, deputy collector, as aforesaid, pursuant to. th 
prow r aforesaid. | Ley the POrecromme md VV ithin warrant, have made an 
uned and herein above fully deseribed, 


account of the woods and effects dest) 
il COP’ or W Tie nm neeount, sive il by li . Wills left \\ ith I. | de A llen. the 


wher of said woods and effects, th note of the sum demanded and the 


tive ana piace a] sale, ana l cdi forthwith cHatlise ua notification ta be puly- 
lavetteville FE Xpress, a newspaper pub Nishedin Lincoln ¢ ounty, 


Tennessee, in which counts eT above distraint was made, and did also 

cause to be publiels posted three other notices, one at l'avetteville, 
s ‘Tenn ssi’ One ai \I TLL ce ve Pennessee, ana one at Molino, Tennes- 
a said articles did) specify the articles distrained and the 
time and pi: « for the sale thereot, and were made and bear date with the 
above t V\ ‘ha D2 das cot Janual y. 16 16, A tie sid notices did advertise 
said woods and efleets to be sold, the town lots and all the goods and effects 
ar <eribed ny tha within Warrant, CAC prt the t ract of land last described, on 
the Yeth February, 1876, and said proposed sales were adjourned and post- 
poned respectively to the 24 and 25th of Mareh, 1876, and on which 
davs said property was sold by me, The town property on said 24th 
\l ch Wills sold inthe town wher situate, ul the court-house door, and 
miles of the same, and the land last described in said dis- 
traint above was sold by me on said 25th March, 1876, at the forks of the 
road near Samuel Hamilton's, a yiace nearer than five miles of said land 
sold as aforesaid, on said 25th Mareh, 1876. The date of the special order 
Vratt. postponing sale. bears dat I b's 21st, 


lied rn tine 


penarer than ik ih 


ot the com MESS oners, | 3 } 
Isiah, anal the sid Hotleces Were posted ‘il thre post-ollices nearest 


5 +, to thy estat sold rh be aforesaid. Lod | lid wel] said Cstiute. each 


_ 
——a_ 
~ 


parcel As aL distraint warrant, s¢ parately, ‘il public 


auction. cote rie the sate if thre TIPE TRLTVIALIN DPICeS, including the CX pM Ise 
ot levy, all charges cy] “uivert iit? and officers fees ot teu dollars ati 


other CN] lis ss fis follows. that Is to say 


each pare I and al 

The minimum price of each parcel was as follows, to wit, taking the 
lots in the order in which thev are above deseribed : 

Lot No. 1. at the minimum price of three hundred and sixtv-tour dol- 
lars (8364.00 

Lot No. 2, at the minimum price of two hundred and twelve dollars 
& fiftv cents (8212.50). 

Lot No. 3 at the minimum price of four hundred and tourteen dollars 
(sS414.00 


Lot No. 4 at the minimum price of eight hundred and eighteen dol 


| 


iits 
SS LS.00), 

Lot No, », OF the tract of land des ribed im thy sic within levy, at thi 
minimum pride of thirteen hundred and fitts “One dollars anal hitv-one cents 


(S101 RY ‘ 


Lnd thes minimum pric = resulted from the apportionment ot the debt 


Tl el 


So ieee Tie Ld, Bab ree 
a . : - 


siesta 


THE UNITED STATES VS. WILSON. 15 


due, the eX penises, charges, and fees aforesaid to the several tracts and 
parcels ot property aforesaid, 
And no person having offered for said estate or any parcel thereof 
10 the minimum price fixed thereon as aforesaid, I did, therefore, de- 
clare, according to law, the same and each parcel thereof separately, 
to be purchased by me for the United States. 
March 25th, 1876. 
". mh See 
Deputy (Collector. 
STATE OF TENNESSEE, 
Daridson ¢ ounty, ( ‘ity of Nashvill as: 

& Ww. VI. W oodeock, collector of internal revenue for the 5th collection 
district of ‘Tennessee, do hereby certify that the foregoing Is a true and 
perfect copy of the warrant of distraint issued on Jan’y 21st, 1876, by J. 
W. U. bryant, collector of internal revenue for the 4th district of Tennes- 
see, against Alexander and Co., together with the return of W. B. Nicks, 
deputy collector thereon, as the same appears from the original papers re- 
maining on file in my office. 

In testimony whereof [ have hereto set my hand and affixed the seal of 
my office at Nashville this 21st day of July, 1879. 

| SEAL OF COLLECTOR. | WV. M. WOODCOCK. 
(ollector jth District of Tennessee. 


} | ia? positions, 


kiled C et. ISth. 1S 7%, 
LEWIS T. BAXTER, Clerk, 
By KB. @% CAMPBELL. D. C 
UNITED STATES 
re, SN S 


C S. WILSON ET ALS. | 


Deposition of C. S. Wilson and J.D. Tillman, M. D. Hampton and N, 
J. George, taken by consent of parties in the presence of J. A. W arder, 
United States district attorney, and of J. W. Newman, attorney for the 
defendants, at the court-house in Fayetteville, Tennessee, on the 8th day 
of ¢ ictober. 187%. 


CC. S. Winson,. being first called and sworn according to law. deposes 
and says as follows: 
| executed the paper dated Jan's l4th, 1876. a cCOpYV of which is filed 
herewith, marked Exhibit A, to this deposition, the original being part of 
the record ot a suit pending Wn the chancery eourt ot Lincoln County. 
The debts named in said instrument, on which | am represented therein as 
security of FE. L. Allen, were ail bona fide debts. I have paid off all the 
balance on the $1,000.00 note therein referred to. I paid all the $450 
12 note. [have not paid the $400 note due Dr. Martin, but am still 
bound for it. | have paid about $193.00 on the Wyatt note, the 
remainder thereon having been paid by KE. L. Allen. 
Kk. L.. Allen’s estate is thought to be badly insolvent. lam one oft the 
«administrators of his estate,and its insolvency has long since been suggested 
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in the COUNTY Court of Lincoln County. The 8450.00 jiote Was paid in 
the manner and at the times indicated in a copy of J. B. Morgan’s receipt, 
herewith filed and marked lexhibit 1} cf this cle position, the original being 
| prurt of the records In a case now | nding in the chancery court of LLin- 
coln ¢ ounty, | i posited the monev in the bank to pay the balance of the 
$1,000.00 note ninety davs before Allen's death, and on the day of Allen’s 


death | went to the bank and dtrected ic to be applied to the payment ot 
thy debt. The SPO OO} on the \\ itt debt | have pari <1nce thr death of 


Allen, (1) the cay thist | exectted > TO mreement, bor at THN other time, 
did | weree in) tn manne rtore linquish aor abandon anny hen or rivht which 
l might have on uni of thy prrenpo rtv on nuded in the deed from sill Allen 
to me, 
Distr tattorie Vv exes pts to the COM pete Hey of last answer, ) 
be} | had several conversations with wy L.. Allen, wherein here COr- 
nized my right to file a bill to enforce my lien on the Donthil 
f because of my having paid off the 


— 


house and lot, and to reimburse mys 
S450) note lhe retofore spoken oft mn this deposition as Allen’s security ; he 
said he had an agreement with J. W. Newman by which Newman was to 
attend to all of his lawsuits for half fees. That he would see Newman 
and ret him to file the bill to entore my lien so that it would not cost 
me anything in the way of attorneys’ fees and promised me that he would 
pay Newman the fees, 

After Allen executed to me his deed of Jan’y 14th, 1876, I ascertained 
that one reason why he was so anxious to have me enforce my lien was 
that he wanted me to get ahead of the United States Government on the 
claim for which the bill was filed in this cause. Allen regarded said 
I'nited States debt as a grossly unjust debt. At the time Allen executed 


his deed to me ot January | ith. lsib. | did hot know ot the existence ot 


such a debt as the one said to be due the United States Government. 
14 | herewith file il COP ot the S450.00) note that | paid off, the 

original being a part of the record in the chancery court of Lincoln 
County, ‘Tennessee. said COP Ly ine marked exhibit (" to this mh depo- 
sition. 

As to the half interest in the livery stable referred to in complainauts’ 
bill it was sold after Allen’s death as a part of the estate of Garland 
Miller, deceased, under a decree of the county eourt of Lincoln County, 
for a balance of unpaid purchase-money due from Allen and others for 
eash to the highest bidder free from the equity of redemption, and was 
purchased by myself and my co-defendant Mr. M. D. Hampton in our 
own right, and we have since sold it to John Y. Guill. 

( excepted to by district attorney because the record is the best evidence. ) 

My purchase on the 4th of January, 1876, from Allen was free from 
fraud agulnst the Crovernment and all the world besides, and it Wis bona 
tide and tor the Purposes stated in thr deed of that date, 

I was solvent at the time that Allen executed the deed heretofore men- 
tioned and now solvent, and worth about (825,000.00) twenty-five thousand 

dollars now, ufter my habrlities are paid, 
45 The lot known as No. 4 in complainants’ bill, is the lot for 
which the note ot Ek. L. Allen and myself as security, and marked 
Exhibit C to this, my deposition, was given, and which I have paid as 
stated in al former preart ot my deposition, The lots deeded to me by Allen 


ra 


ee eee 


~} 


V8.’ ue ad 
dilin ae lista “ le woe on ~- - » 


47 
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on the 14th day of January, 1876, were not worth any more than what I 
coutracted to give tor them in said deed. Those lots are now worth about 
sixteen or seventeen hundred dollars in the aggregate. 

Allen had at the time of the conveyance of the 4 lots, heretofore men- 
tioned, of Jan’y 14th, 1876, some mules, horses, wagon, and hogs, but I 
do not remember how many ; he had a lot of whiskey at Pitts & Co, still 
house. I do not remember the number of barrels, but it was worth from 
S1.000 to SZ.000. 

He had an interest in the law partnership of Newman and Allen, from 
$2,000 to $4,000. He had farming tools on two small farms of about 150 
or 200 acres altogether. 

( ‘ross-examined ; 
The interest he, E. L. Allen, had in this whiskey, above mentioned, was 
not ina partnership. The interest he had inthe firm of Newman and 
16 Allen was in notes and accounts due for lawyers’ fees: In a 
settlement or partial settlement of Newman and Allen matters Al- 
len’s estate fell in debt to Newman between six and eight hundred dollars, 
Allen was killed the 7th of March, 1877. About two hundred and fifty 
dollars is all the property that has come into the hands of the administra- 
trators of E. L. Allen. At the time of Allen’s death he was badly insol- 
vent. I took possession of the houses and lots Allen conveyed te me on 
the 14’ Jan’y, 1876, conducted the renting and collected the same immedi- 
ately after the saleto me. The livery stable since Allen sold me his one half 
interest has been renting for about two hundred and fifty dollars a year. 
The Donthut house and lot rented for about one hundred and fifty dol- 
lars a vear. The cabin and lot No. 2 rented for about $25.00 to $48.00 
a year. The $450.00 note spoken of in the agreement of Jan’y 14th, 1876, 
as due the First National Bank at Favetteville is the Donthut note of 
which Exhibit C 1s a copy. 
17 Re-examined : 

I filed a bill in the chancery court at Fayetteville, Tennessee, 
after I paid off the Donthut note to enforce the lien for purchase-money, 
and obtained a decree from which the widow of Allen appealed to the su- 
preme court of Tennessee on the question of dower. 

(Exeepted to by district attorney on the grounds that the record is the 
best evidence. ) 

On Jan’y 14th, 1876, Allen was regarded as pressed for money, but 
solvent, and so I regarded it. 

And further this deponent saith not. 

C. S. WILSON, 
Sworn to and subscribed before me this Oct. 8th, 1879. 
JAMES W. GOODWIN, 


Commissioner U.S. Circuit Court, Middle District of Tennessee. 


M. LD). HAMPTON, being next called and sworn according to law, de- 
peses and says, as follows : 


I am one of the administrators of E. L. Allen: I am and wag 


LS on the | ith January, L876, cashier of the Lincoln Savings Bank at 
Fayetteville, Tennessee ; as such it was my business to look into 
16410———2 
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the solvency of parties who did business in this community and with our 
bank. KE. L. Allen’s transactions with the bank from 1870, a business 
amounting to fifty or sixty thousand dollars, up to the I4th of January, 
L876. | revarded kK. L. Allen as <olvent, though he was not always 
punctual, lis eredit Wills evood tip) to the time the (rovernment levied the 
distress warrants referred to in complainants’ bill upon the lots conveyed 
to Wilson. 

Lot No. 3 in complainants’ bill was sold to enforce the vendor's lien in 
favor of thre (rar! ind Miller's estiite, and | and Mi s. Wilson became the 
purchasers thereof at said sal lt was sold to the highest bidder for cash. 
We took il deed for it. and <old it to Jobn Y. Gall afterwards, The buy- 
ing of the livery stable at said sale by C.S. Wilson and myself and its 
sale to John Y. Gill were trades of a bona fide character and without 
fraud or intention of detrauding the Government or any individual. 

(District attorneys excepts to the last answer on the erounds that the 
records is the best: evidence. ) 

The lowing claims filed “avallst kK. * Allen’s estate in the COUNTY 


14 court of Lincoln County has been all settled by set-offs. These 
claims were filed in the names of Nathaniel Baxter. clerk and 
master of chancery court at Nashville. My answer to the bill filed in this 


case is correct In all respects. 
( ‘ross-c Xamined : 


kK. ls. Allen executed to me a mortgage or a deed of trust on his mules 
and live stock and the registered instrument will show the true date. 

(Defendant excepts to the cross-examination on the grounds that the 
record Is the best evidence. ) 

And further this deponent saith not. 


M.D. HAMPTON. 


Sworn to and subseribed before me this, Oet. Sth, 1879. 
, JAMES W. GOODWIN, 
( OM NIRSION / j 4 f Vrewi f ourt. Mid. Dist. Ti Lie 


N. J. GRORGE, be ney Next ealled and “woru necording to law. being it 


witness for the ( POVeTIICHIL, deposes and “iiVs. ils follows: 


| “an forty vears of ave, Wils last | muary, | ani a practicing attorney 


at the Fayetteville bar. I was attorney for W. B. Nicks, deputy United 
States revenue collector, at the time he made the levy of a distress war- 

rant on the property of Ek. L. Allen which Allen had conveyed to 
nO C.S. Wilson. At that time I investigated Allen’s condition as to 

property, or rather Ni ks, and investigated Allen’s property 
which was subject to the levy of the warrant, and I will state it as my 
recollection now that we carefully investigated and sought by every proper 
means to ascertainall the property of Allen which could be subjected to the 
levy of said distress warrant. My best recollection now is that said dis- 
tress warrant was levied on all the property of Allen which could be 
reached, and I remember now | thought at first that the property he con- 
veyed to Wilson was not subject to the levy, but after investigating the 
matter | concluded it was. I wrote the levy tor Nieks as his attorney, 
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and feel almost certain at this time, from what I remember about the mat- 
ter, that if we had been able to find any other property of Allen than that 
upon which we levied, it also would have been levied upon. Mr. W. B. 
Nicks is reputed to be dead. I cannot state positively, of my own knowl- 
edge, whether E. L. Allen was solvent or insolvent at the time I wrote 
said levy. But it was my information then that nothing could be made 
out of Allen by execution at law. My best recollection now is that Al- 
len’s conveyaace to Wilson included all the property of Allen’s 
5] subject to execution [and my recollection now is that I advised 
Nicks at first that even that property was not subject to the levy of 
the warrant, but after investigating the matter | found that the Gonern- 
ment had a lien upon the property prior to Allen’s conveyance]. I now 
remember that Allen had purchased land trom the chancery court at Fay- 
etteville, but there was a lien on it for the purchase-money prior to the 
Government lien, and therefore did not advise a levy on that land. 

(All in brackets in the above examination objected to by def’ts for in- 
competency. Ist, because it gives a conversation between witness and 
Nix which was not in the presence of Allen or defendants. 2d, a portion 
of it the mere opinion of witness, ) 


( ‘ross-examined ; 


When I say in my examination in chief that my best recollection now 
is that Aillen’s conveyance to Wilson included all the property of Allen 
subject to execution, I mean it is my recollection now that Nicks and I 
found no other. He might have had other property which we did not 

and could not find. I have said in my investigation in chief that 
52 after investigating the matter | found the Government had a lien 

upon the property prior to Allen’s conveyance, Of course that 
Was my opinion as a lawyer. 

| think I ata acquainted with the general character of M.D. Hampton 
and C.S. Wilson, and from what [ know of their general character I can say 
it is good in the community in which they live: From that general charac- 
ter and what | know of it | would give them ful! faith and credit in a 
court of justice. | 

(The complainants except to all of the foregoing answer contained in 
brackets as incompetent.— Warder. ) 

I was not on intimate terms with E. L. Allen about the time said levy 
was made and as | now remember tor some time before that. Do not know 
how long. 

i] do not know whether M. D. Hampton had a better opportunity of 
knowing Allen’s pecuniary condition than I have, but as he was cashier 
of a bank at which I was intormed Allen dealt, | suppose he had. It 
was any understanding that Wilson and Allen were intimate and I sup- 
pose he knew much more than | did. | 

(Complainant excepts to all the foregoing answer included in brackets.— 


Warder.) 
Re-examined : 


Allen and I both resided in Fayetteville and we were both mem- 
53 hers of the l‘avetteville har. 
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(‘ross-examine df ~ 
I think Allen Wilts not in thie active prin tice of aw when the lev. Was 
made. 
And further this deponent saith 
N. Jd. GEORGE. 
sworn to ana stile ribed before me Oct, Sth. Isc, 
JAMES W, GOODWIN. 
f (jij WIRRIO i= / , ‘’ f ,) . f ourt Vid. Dist. of Ti sevi. 


lt is agreed that the cop sot the exhibit attached to the deposition ot 
Si. oe \\ ison are tri CO pte =, Titmait orig) nH bemg part of the record of 
the chancery court, their produ tions are walved and it is agreed that the 
cOpl = nnn’ be read without further « riifieate, 
W A l eR, for ( onepl t, 
J. W. NEWMAN, for De’ jis. 


J 4S. 1). Tin MAN, & withess lor complainant, being Hex called and 
SWorti according fa) law. deposes ana “iVs iis te ioWws : 

| am thirty-seven years of age; [ live at Fayetteville, Tennessee, and 

am an attorneyv-at-law and a bank director: | knew EK. L. Allen in his 

lifetime : | think that IK. wi Allen was insolvent on thie 14th day of 

January, lSah, ana I think the convevance To os Wilson, ot 

54 January l4th, 1876, covered all of his interests in real estate. 

Allen handled a good deal of money about that time and before 

that time, but i regarded him as insolvent and do not believe much money 


eould have been made ot him by execution, 


(‘ross-examined: 


' 


do net remember lo have SCCTLanY it val cle inition of iInsolv« ney, My 
statement above in my examination-in-chief when | Sav that | regarded 
him as insolvent, is based upon my individual and personal knowledge of 
him and his condition and at the time mentioned. I. believe that every 
man who gave him credit without security could rely alone upon his pr r- 
sonal integrity and his chances for life and health. [ had no personal 
knowledge of all his pecuniary transaction’. T donot know what propor- 
tion of his pecuniary transactions [ had a pérsonal knowledge of, but he 
frequentiV applied to me for a year or two before his death to aid him in 
getting ones . and On obe occasion he applied to me to become his surety 
for a thousand dollars, or about that amount. which I declined to do. 
He made this, | know, before the 6th day of March, 1875. I have gone 

men’s security for a thousand dollars but not very often. I think 
5D that FE. J. Allen had ceased to do business with the bank (the 

First National Bank of Fayetteville), of which I was then and now 
a director, for one year or more before his death. If after January Ist 
1876 he (EF. L. Allen) did all his business through Lineoln’s Savings Bank, 
of which M.D. Hampton was cashier, then M. D. Hampton ought to 
have known more about his pecuniary condition than I did, as I had not 
the Site interest or motive hor ke ‘ pine ives if informed, 


(. S. Wilson had more interest and motive, and more opportunities for 
knowing, about January Ist, 1876, the pecuniary condition of E, L. Al- 
len, than I did. I think that FE. Ll. Allen was engaged in the wholesale 
liquor business and farming during the vear 1876.° 


_ 
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[ am acquainted with the general character of C. S. Wilson and M. D. 
Hampton in the comminity in which they live, and from their character 
[ would give them full faith in a court of justice, and they are recognized 
is men oft excellent business qualifications and ot business integrity. 

And further this deponent saith not. 

J. D. TILLMAN. 


Sworn to and subseribed before me this 16th Oct... 1879. 
JAMES W. GOODWIN. 


( . S&. Commissioner. 
ob hrhibit Ato CS. lH /ean’s deposition. 
. 


FAYETTEVILLE, TENN., Jan’y 14, 1876. 


W he reas kK... L.. All ti has this day conveyed tO me by deed, absolute on 
its lace, three lots in the Town ot lave tteville. and his undivided half in- 
terest in the livery stable now occupied by E. C. MeLaughlin, for the 
consideration of two thousand dollars. 

This is to show that said conveyance was made for the purpose of 
securing and idemnifying me against loss as his security on two notes to 
the First National Bank of lavettes ille, one for $1,000.00 and the other 
for $450, and one to W. B. Martin for 8400, and one to Richard W yatt 
for SOOO, which indemnity is to extend to the renewal of said notes or 
any part thereof, and when said notes are paid off I am to reconvey said 
lots and said one-half undivided interest in said livery stable to said E. 
I.. Allen. 

Witness my hand and seal, 


C. 8. WILSON. 
na kerhibit /} lo ba “, Wilson's depositions, 


Received of C. 8. Wilson and 8. C. Heiph one note payable to the Ist 
National Bank, at Favetteville, Tenn., for four hundred and ninety four 
dollars and fifty five cents. Said note is to satisfy a judgment that said 
bank obtained against E. L. Allen, principal, C. S. Wilson, security, and 
S. C. Hipsh, stayor, rendered by G. B. McKenzie, J P., on the 10th day 
of March, 1876, also sixteen dollars and fifteen cents in money The above 
amount is in full of principal, interest, and cost of said cause. This Nov. 
25th, 1876. 

J. B. MORGAN, 
De pt. She riff. 


Hs Rrhibit C ta C. S. Wilson’s deposition. 


(On or before thi Iv’th day of Decembe ve 1875, we or either of us prom- 
ise to pay R.S. Donthat, four hundred and fifty dollars with interest after 
maturity until paid at the rate of 10 per cent. per annum, being for bal- 
ance of the purchase-money for a house and lot this day purchased from 
him bv i. L.. Allen, this 16th day ot February, 1875. 

m. lL. ALLEN. 
(. S. WILSON, 


Ne curity. 
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Trans rip, 


Filed Oct. 2Oth, 1879. 
LEWIS T. BAATER, Cre. 


(i. B. MILLER FE \LS. ) 
- ‘Trans | 


WwW. dG. MILLER ET AIS. } 


(‘lerk’s fee 815.00, Paid Oct. 8th, 1879, by C. S. Wilson. 


Pr. D. BOYCE, Ci 


. = , rs 
ly fhe «trent court of the | nifed Sstates Tol the ble le district or ien- 


fit?’ se" 
| NITED STATES 
C SS WILsoN ET ALS. } 
ou Kiled by at t ndants iis ty at hice’ it} thie alae eause. and compl ts 


soleitor notified thereet, Oet, ZO, 1S79. 
LEWIS T. BAATER, CV; 
. 
To the Hon’l H. C. Cowan, judge of the county court of Lincoln County, 


Tenn 


G. B. Miter, ar. R. R. WIiLLiAMson AND WIFE, 
Sarah |. Williamson and Wm. T. Ross and wife, 
(nna W. Ross, 

re. 

Witnik G. Minter anp Pauuine MILLER, CITI- 
zens of said) Lineoln County, both minors, and | 
(;xeorge B. Bovles, &e.. of 1). Bb. Miller. dee'd,. 
defendants. 


Complaimants would respectfully show unto your honors that Grarland 
B. Miller, sr., departed this life many vears ago in said county of Lincoln, 
atte r having made and publist ol his last will and testament, which Wiis 
duly probated and admitted to record bv vour honorable court at its 
term 1s -and Mrs. Sarah R. Miller, the executrix named in said will, 
gave bond and duly qualified as the executrix thereof. 

That said Sarah R. Miller proceeded to wind up said estate, and did 

<el] the personalty and il portion ot the realty, and pari off all the 
ft) debts acainst ric estate exces ptavery te wW. ana ssid Sarah . Vil- 

ler departed this life, and one Geo. B. Boyles gave bond and qual- 
ified as administrator de bonis non with the will annexed on said estate 
and has sufhcient assets in his hands to pay off all the outstanding debts 
against said estate. 

That srid Grarland 1}. Miller left him <UrVIVINg his widow, said Sarah 
lt. Miller, who has departed this life iis aforesaid, and the tollowing chil- 
dren, viz: Garland B. Miller, Sarah J.. who has since intermarrned with 
said R. R. Williams, Anna W., who has since intermarried with said 


Wim. T. Ross: Willie G. Miller and Panline Miller, said last two being 


| 
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minors, also a son, Thomas K. Miller, who died before his mother, and 
under said will has no interest in said estate. 

Complainants would now show unto your honor that said Miller died 
seized and possessed of certain realty in the town of Fayetteville, Lineoln 
County, Tennessee, being lot No. 2, in the plan of said town, except a por- 
tion <olad off heretotore, ana navy owned by Hie, Thomas Hines : said lot 

fronts about 76 feet 8 inches on the public square, and extends 2624 
H | feet alone the street leading to the stone bridge to alley, and Is 

bounded on the east by the lot of S. A. Farquaharson. Said lot has 
a brick building extending along the entire front on the square, and several 
emall brick buildings alone the street front. and a livery stable on the 
southwest corner of the same. Said ground and stable being leased by 
said Sarah R. Miller in her lifetime for ten vears, and about seven vears of 
said lease being vet torun, end lease or it COPS ot the “iitnie will he shown to 
the court on the hearing if required. Complainants charge that from the 
character of the improvements on sail lot, and the size and situation of 
said lot itself, it Is not stsce ptibl of partition ahhohey the hi irs and levatees 
of said Miller, and theretore InSIsts that thr same should by sold for divis- 
ion, and thev respectfully ask of the court to have said lot divided into 
business lots for sale, 

The premises considered, complainants pray that thr parties named in 
the caption be made partic = i fendant to this bill ; that S'pia ana COpY of 
bill issue for said detendants: that euardian ad litem be appointed for said 
minors : that thes he required fo answer, We, : that pon hearing your 


honor will deere a partition of said lot AMones! anid heirs if sus- 


—_ 


t)*? ceptible of the same. and. if not. will decree a saie of same for divis- 
ion. and for such other and further relief as the nature of the case 
mAs require, 


BOYLES & BURMAN, Sol’s. 


Wm. T. Ross makes oath in due form of law that the foregoing bill 1s 
true to the best of his knowledge. information. and belief. 
W. T. ROSS. 
Sworn to «A subsertbed hetore aaL Lug, + 2 1X72. 
JNO. Y¥. Gildas Ce. 
Killed Aug. 27, 1872. 


INO. Y. GILL, Clerk. 


Know all rien Dy thes pres nts that we . (x. Ly. Miller, jr., I. ht. Will- 
jamson, Wm. Thomas Ross, and George B. Boyles, all of Lincoln County, 
and State of Tennessee, are held and firmly bound to Willie G. Miller, 
Pauline Miller, and G. B. Boyles, adm’r of G. B. Miller, dee’d, in the 
sum of two hundred and fifty dollars and cents, for the payment 
whereof, well and truly to be made, we bind ourselves, our heirs, execu- 
tors, and administrators, jointly, firmly, and severally by these presents. 
Sealed with our seals, and dated this 27th day of August, 1872. 

The condition of the above obligation is such that whereas the above 

bound G. B. Miller, jr., R. R. Williamson, W. T. Ross, &e., 
63 filed in the office of the clerk of the county court at Fayetteville, 
‘Tennessee, their bill in equity against the said Willie b. Miller & 
others. Now, if the said G. B. Miller & others shall well and truly prose- 
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cute said bill with effect, or in case of failure therein shall pay and satisty 
all such judgments and deo ‘rees as shall be rendered against them in the 
premises, then the ob liwation te ly void : otherwise to remain mn full f force 
and virtue, 
G. B. MILLER, JR. ISEAL. 
R. R. WILLIAMSON, — [sea.. 
WM. THOS. ROSS. TSEAL. 
BOYLES & BURMAN. [seat 


P’r att’vs. BROYLES & BURMAN, 


STATE OF TENNESSE] 


To the sheriff of Lineoln County, greeting : 

You are hereby commanded to summon Willie G. Miller, Pauline Mil 
ler, cane! Cae i), bs. Boy I ., “im J Ol s I}. Nba] ler, ed, je rsonally Tay; peal 
before thy Worst plul COUNTV Court. al thi ene hi, mn Ie avettevil le (oti 


the first Monday in September next, to answer a bill in equity, exhibite d 
in our ead eounrl Dy (;. 3. NEilh r, yr, A ot hi ls. complainants, sowalnst 
Willie G. Miller, & others, defendants, and this vou shall in no wis 
omit under the penalty preseribed by law, and have you then and ther 
this writ 
64° Witness, Jno. Y. Gill, clerk of said court, at office in Favette- 
ville. the first NI. yt \ in Lucust. 1872. 
: 7 INO. Y. GILL, 


(Endorsed :) Issued Aug. 27th, 1872. Jno. Y. Gall, clerk. 


Came to hand Saithe dav, issued ana executed by summoning all the 
within-named parties, and delivered copy of bill to Willie G, Miller, this 
Aug. Zath, 1872. 

H. B. MORGAN, 


She rift. 


| acknow ledge sery ie of W ithin spa, and i alive COPY ot bill, 
GEO. B. BOY LES. 
° Adim’r. Ave, 


The separate answer of Geo. B. Bovles, adm’r of G. B. Miller, sr., dee’d, 
to a bill heretotore filed against him and others, by (x. b. Miller, 11 
& others, 


This respo't, saving and reserving to himself the usual benefit of excep- 
tions, &ec., for answer to said bill, savs that he admits the death of G. B. 
Miller, and Sarah R. Miller, and his qualification as adm’r, &c., upon said 

LB. Miller’s estate. 
That he returned an inventory of all the personalty that came into his 
hands, and within his knowledge, to which he refers for amount and char- 
acter of assets, and ne would statethat the debts against said estate 
65 as he is informed amount to but very little, not exceeding a few 
hundred dollars. He will file a copy of his inventory if required 
by this honorable court on the hearing. He is willing to admit, so far as 


D 


nm 
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he is informed and believes, that no portion of proceeds of said property 
sought to be sold in this cause is necessary to pay debts. 
Having fully answered so far as he is advised it is material for him to 
answer, he prays to be hence dismissed, Xe. 
GEO. B. BOY LES, 
Adm’r, &e. 


Geo. B. Boyles makes oath in due form of law that the foregoing an- 
<wer is true, to the best of his knowledge, information, and belief. 
GEO. B. BOY LES. 


sworn to & <ubseribed before ic sep. 9d, 1872. 


ANG ). ¢ GILL. (Clerk. 

Kiled Sv prt. 2d, 1872. 

INO. ¥. GILL, Clerk. 
STATE OF TENNESSEE: 

At a COUNTY court beyan and held for the COUNTS of Lineoln, in said 
State of Tennessee, at the court house in the town of Fayetteville, on the 
first Monday in September, the same being the 2d day of said month, in 
the year ot our Lord one thousand eloht hundred and seventy -TWo, pres- 

ent and. presiding the Hon’l H. C. Cowan, judge of said court, and 
66 H. B. Morgan, sheriff of said county, and Jno. Y. Gill, clerk of 
-aid court, the following proceedings were had: 


SATURDAY MORNING. Sept. 14th. 1872. 


Court met pursuant to adjourument, 
Present and presiding the honorable H. C. Cowan, judge of the county 
court of Lincoln County, Tennessee, and John Y. Gill, clerk of said court. 


G. B. MILLER ET! \LS. ) 
aN | 


W. Cr. MILLER ET ALS. } 


In this cause it appearing to the court that the def’ts, Wilham G, and 
Pauline Miller, are minors, and have no regular guardian in the State of 
Tennessee, and that they have been regularly served with process more 
than five days before the present term of this court, it is therefore ordered 
by the court that Sam’! W. Cammack be appointed guardian ad litem to 
answer and defend for said minors. 


G. B. MILLER ET AILS. ) 


W. G. MILLER ET ALS. } 


This cause coming on to be turther heard on bill and answer, and it 

appearing to the court that Garland B. Miller departed this life 
67 many years ago, after having made and published his last will and 

testument, which was duly probated and admitted to record by this 
hon’! court ; that Sarah R. Miller gave bond and duly qualified as exeeu- 
trix ot said will: that she has departed this life, and that (r,eorge B. 
Sovles gave bond and duly qualified as administrator, &ec., upon said 
will; that said Garland B. Miller left surviving said children and leg- 
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atees, viz, Garland B. Miller, jr., Sarah J., who has since intermarried 
with R. -R. Williams, Anna W., who has since intermarried with Wm. 
T. Ross, Willie G. Miller, and Pauline Miller, and also Thomas k. 
Miller, who departed this life several years ago, before said Sarah R. ; 
that said Mill r died seized ana possessed of certain realty situated in the 
town of Fayetteville, particularly set out and deseribed in said bill; but 
it does not appear to the court whether there is sufficient personalty to 
prety off the outstan ing debts agaist said estate, nor whether siid property 
Is Stisc pti tol of Any <1on anions ud heirs and legatees, nor what the 
same is worth, 

It is therefore ordered by the court that the clerk take proof and report- 

Ist. Whether there is a sufficient amount of yo rsonality to prea 
hs the debts nwainst sald estate, 

2d, \\ hethe r <aid re; Its Is stisc ptibl of partition Amongst those 
entitled the revo, 

i. W hic ~aid }) ‘yp rty Is worth ona eredit of one and Iwo vear- with 
twenty per cent, in cash, The clerk will also report whether ~aid prop- 
f rty ought to be divided tor sale. 

Ith. W hv the rall thi heirs ‘) ‘Garland 1}. Miller are properly before th 


Cour. 


Phe answer of W.G. Miller and Pauline Millet. infants, under the age 
of tweutv-one vears, by S. W. Carmack, their wuardian ad litem, to the 
bill of complaint of G. B. Miller et als. filed against them in the counts 

| 


eourt of Lineotn, 

} 1 . x . 
hesponde bis, answering by ther “aid euardian, SAV : hes are infants, 
respectively of the age of fourteen and twelve vears or thereabouts, and 


they therefore submit their rights and interests in the matter in question 


In.this cause to the protection of this honorable court. 
\nd now, having answered, prav to be dismissed with their reasonable 
Costs, We, 
Ss. W. CARMACK. 
(;uardian ad litem. We. 


Sworn fa) A =tibss ribo perore me Ss pete They r g is, ?. 


INO. ¥. GILL, CTk. 


H9 G. B. MitLer ET ALS, )} 
“ee 
W.G. MILLER ET ALS. } 


[nterrogatories to be propound 7 witnesses in the above case under 


order of reference betore the clerk 
1. Are you acquainted with the Miller block on the southwest corne: 
of the square in Fayetteville? 
Zz. Are all the \l Her it is ly fore the ourt in this Chl 
 Issaid Miller block susceptible of tair division or partition amongst 
said hers” 
t. | ~ it advantageous to siuicl hihiors and parties in interest that said 


ts 
’ 


real estiite should De sold for divish 
». Would it be for the advantagy oft the parties in interest that said 
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block should 
divided ? 

6. W hat would “aid lots he reasonably worth on a cash payment of 
twenty per cent. and the balance in one and two years, taking Into eon- 
sideration the incumbrance of the lease in valuing the livery-stable lot ? 


BOYLE WN BURMAN, Nol’ s. 


be divided into lots for sale? If so. how should it be 


(>. B. MILLER ET AILS. 
ies 


W. G. MILLER ET ALS. } 


70 Said J. A. ALBRIGHT, being first duly -worn, deposes iis fol- 
lows: 
Ans. to int. | Ani. 
Ans. to int. 2. Thev are so ‘as | know. 
Ans. to int. » 4 | think if Is not: l think if Is im possibl to divide it 


— 
~ 


into hive equal share - 

Ans. to int. 4. | think it would be to the manifest advantage of the 
parties in interest that said hylan k should he. sold for division : hecause the 
buildings on said block have got out of repair considerably, and actually 
need work now, and nis opinion Is that they will continue to grow worse 
still, unless there is a considerable outlay spent at once in repairs, and the 
buildings on said block are not conveniently or advantageously arranged 
for renting almost thie entire Improve ments on said block are on one corner 
of it, being on the southwest corner of the puble square. 

Ans. to int. 5. I think it would be of advantag to divide said block 
for sale. I think it might be advantageously divided as follows : 

Ist. Make the bloek tronting on the square one lot of 76 feet 8 inches 
front yy an feet deep on the street, or heliev« if would r better still to 
divide the front on the square into three lots, running hack the same 

at pth. 
a] 94. Make six lots fronting on the street of 235 teet front each 
bv 160 feet in de pti 

3d. Make the liverv-stable lot one lot of 60 feet front by 160 feet in 


7 


depth ; making in all eight or ten lots 
Ans. to int. 6 L pon the terms mentioned in the inte rrog tions | think 


the said lots rete rred to in the inte rrogvaurories are re asonably worth cs fol- 


lows: 
lst. kor the eorne r of thy “(yg licire with tiie present tin shop, &e., $2,000. 
2d For the two other lots on the square. of same front. 81.250 each. 


3d. For the six lots fronting on the street | think $325 or $350 each 
would be a low estimate. 

ith. bon the live r’ -stable lot, taki my Ilo ¢ ousideration the imncumbrance 
of the lease, I think all the interest of thi Niiller heirs ought to be worth 
$1 O00, Lond further saith not 


J. A. ALBRIGHT, 


Sworn to and subseribed betore me Nov. 2Oth, 1872 


JOHN Y. GILL, CTk. 
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Said M. W. Wooparp, being next duly sworn, deposes and says: 


| agree wit! the Answers a ia BD Albright to the forevomng interroga- 


tories. I think the division is probably as good as could be made. 
12 | think the valuation is full hivh. consic ring the condition of thr 
property (nd turther he saith not. 
Vl. W. WOODARD. 
sworn to ana <ubseribed belo! fii Nov. YOth, Isc 


oem Be Crldads, OB. 


Said D. P. Homan, being next duly sworn, deposes as follows ; 


| have just heard the deposition of J. A. Albright read, and I agree 


— 
. : 


With him entirels in his answers Lo the four first interrogatori =. 

Ans. to int. 5. It is to the manifest vdvantage of the parti = in interest 
that the porary rtv should be sold tor division dmohest t hae heirs, li should 
Ly divided iis follows, TT ri OPINION : 

Ist. Begin cit the COPrneT and wows far east as t hie dividing wall between 
the barber shop and Woods ane \} irtin’s otlice, and thence south tou point 
due east of the north wall of the kitchen, and let this be division No, 1. 

2d. Make the balance of the square vo back the same depth tor lot No. 2. 

Sd. Divide the balance on the street into four lots down to the livery- 
stable lot, so as not to divide the rooms on said street, and then let the 
livery-stable lot be a fifth lot. All of said lots to run back to Farquahar- 

sons fence, 
7: This is the most advantageous division, in my opinion, of said 
premises, 

Ans. to int. 6. [ think lot No. 1 would be reasonably worth $1,500, 
Lot No. 2 the same. The three first lots on the street having the rooms 
[ think are worth $400 each, and tor the vacant lot 8200, and the livery- 
stable lot SSOO, 

And further saith not. 

D. P. HOLMAN. 

Sworn to subserthed before me Noy. 20th, 1872 


INO. Y. GILL. CVk. 


(FEO. b. Boyt Es, by Ing next duly sworn, deposes as follows: 


| agree with the said J. A. Albright in his answers to the four first in- 
terrogatories. | think the division of D. P. Holman would be more ad- 
vantageous to the heirs, but [ think a medium between the two valuations 
would be more correct. Lam adm’r of G. B. Miller, dee’d, and have qual- 
ified since the death of the executrix, Mrs. Sarah R. Miller. I have on 
hand the notes returned in my inventory as belonging to the estate, and 
have no knowledge of any amount of indebtedness. I don’t think the 
indebtedness will amount to 85 MH). 

And turther saith not. 


GEO. B. BOY LES. 
Sworn to & subseribed before me Nov. 20. 1872. 


INO. Y¥. GILL, Clk, 


THE 
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74 STATE OF TENNESSEE: 

At a county court began and held for the county of Lincoln, 
in said State of Tennesse at the court-house, in the town of l'avetteville, 
Oli the ith day ot said month, ., 1). Isi2. Present and presiding, the 
Hon. H. C. Cowan, judge of the county court of said county, and Jno. Y. 


Grill. clerk of said court, and W. A. Millard, sheriff of said county. 


SATURDAY, November 23d, 1872. 

- Court met pursuant to adjournment. Present and presiding, the Hon’! 
H. cs (‘owan, judge of the county eourt ot Lincoln County, state of ‘Ten- 
nessee, and .Iino. Y. Gill. elerk of said court. and Jas. Davidson. constable 
of said COURLY, WO,, waited on said court. 

The tollowing proceedings were had, \ 1Z: 


(;. B. MILLER ET AL. 
i» 


W. G. MILLER ET AL. } 


This CUUSC coming on to lye further heard Oli the report oft the clerk 
made to the present term of this court, which is as follows: 


To the Hon’l H. ©. Cowan, judge of the county court of Lincoln County, 
State of Tennessee, presiding at Fayetteville, Tenn. 


The undersigned, clerk of the county court of said county, would 
. 75 report that, pursuant to an order of reference made at the Septem- 
ber term, 1872, of your honorable court, directing the undersigned 

clerk to take proof and report-— 

Ist. Whether there is a sufficient amount of personalty to pay off the 
debts avainst said estate : 

2d. Whether said realty Is susceptible of partition amongst those en- 
titled thereto: 

8d. What said property is worth on a credit of one and two years, with 
twenty per cent. in cash, and whether said property ought to be divided 
for sale: 

ith. Whether all the heirs of Garland B. Miller are properly before the 
court— 

He has taken the depositions of J. A. Albright, D. P. Holman, M. W. 
Woodward, and Gren, Lb. Bovles (the latter being the adm ’r of G. b. Mil- 
ler. deed). la which he refers, and from which he reports— 

Ist. That the indebtedness will not exceed $500, and that the personal 

~- assets in the adm’r’s hands amount to much more than that. 
2d. That owing to the condition of the buildings, &., mentioned in the 
bill that they are not susceptible of an advantageous partition amongst 
those entitled to the same. 
3d. That all the parties in interest are properly betore the court. 
ith. That it would be manifestly to the interest of those entitled 
76 that said property should be sold for division among the heirs, and 
should be divided as follows for sale, the interest of the heirs 
requiring the same, and that the amount set opposite each lot would be a 
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reasonable price lor the same if sold ona credit of one and two years, 
except the sum of 20 per cent. in cash, viz: 

Lot No. 1. Fronting on the square, 44 feet. including the tin shop, 
Camigan XV Higeins’ office, and barber shop, GY teet depth to the brick 
kitchen, 82,000. 

Lot No. 2. Front on square, 20 feet and 6 inches, and 92 feet back, 
including Woods & Martin's law ofhee, and the shoe shop, at S1 500, 

Lot No. 3. Brick kitehen. front on street, 24 feet, running 160 feet 
back, S41), 

Lot No. 4. Front size of room, on street, 17 feet 6 inches, depth 160 
feet, S400, 

Lot No. 5. Front on street, size of room, 36 feet, with depth 160 feet, 
at S400, 

Lot No. 6. Front trom lower room to livers stable, lot 34 feet 6 
snches, ck pth 160 teet, value at S300. 

Lot No a Liverv-stable lot, 60 feet tront, depth 160 feet. valued ut 
S 1.000, 

All of which is respectfully submitted, Nov, 21, 1872. 

JNO. Y. GILL, OPE. 
To whieh report no exceptions being taken the same ts in all things 

contirmed, 
rom which report and the records in this cause, it appearing to 
the court that all the heirs of said G, B. Miller, dee’d, are properly 
before the court; that said property referred to in the pleadings is not 
susceptibli of partition aHmonest t hie parties in interest, but that it Is mani- 
festly to the interest of the said parties that said property should be sold 
for distribution , 

It Is theretore ordered, adjudged, and decreed by the court that Jno. 
, € (ill. cis special commissioner, proceed to CA POse snd land Lo public 
sale, to the highest bidder, om the premises, atter first eliving notice as re- 
quired bs law. ana alse Ly printed hand bills. and will sel] said property 
On i eredit ot one and Iwo Veurs, exe prt the stitti ot ten per cent... which 
will be required Tr cash. ana will = I] 1 the said seve divisions or lots 
indicated in said report, but will not sell at less than the minimum fixed 
therein. He will report to the next term after making sale, taking bonds 
with two or more ood and ipproved security, and will retain a lien on 
said property tll all of the purchase-money is paid. 


STATE OF TENNESSE] 

\t a county court began and held for the county of Lincoln, in 
is in said State of Tenn ssec, at the court-house, in the town of l'ay- 
| etteville, on the first Monday of January, the same being the 6th 
dav of said month, in the vear of our Lord one thousand eight hundred 
and -seventy-three, present nite presiding the honorable H. et. ('owan. 
judge of said court, and John Y. Gill, clerk of said court, and W. A. 
Millard, sheriff of said county, the following proceeding, were had, viz: 


FRIDAY Mornina, January 17th, 1873. 


(‘ourt met pursuant to adjournment, 
Pres nt. tha Hon. H. Roe (lowan, judg oft the County court ot Loineoln 
(County, Pennesse c. and Ane Y Grill, el rk ot said court, 


THE UNITED STATES VS. WILSON. 31 


G. B. MILLER ET ALS., ) 
i“ 


W. G. MILLER ET ALS. } 


This cause came on to be further heard on the report of the clerk and 
the special commissioner which is in the following words and figures, viz : 


To the hon. H. C. Cowan, judge of the county court of Lincoln County, 
‘Tennessee : 

The undersigned, clerk and special commissioner in the above cause, re- 

spectfully ‘reports that in obedience to a decree of this court, pro- 

74 nounced at the November term, 1872, in this cause, he gave notice, 

as required by law and also by printed hand bill, of the time, place, 

and terms of the sale of lots mentioned in the pleadings ; and according to 

said advertisement and notice he attended on the premises on Saturday 

the 2 Ist day of December, 1872. and offered said lots for sale. pon the 
terms mentioned in the decree. 

He first offered lot No. 1, when Charles A. Fulton, among others, be- 
came a bidder, and bid the sum of $3,000 for said lot, which being the 
highest and best bid, and more than the minimum upon said lot, the same 
was struck off to him; whereupon said C, A. Fulton paid the undersigned 
the sum of S300, the ten per cent., required in cash and executed his two 
notes, each for the sum of $1,550.00, due respectively at twelve and twenty- 
four months from the day of sale, payable to the undersigned, as clerk and 
special com’r, tor the use of the heirs of Garland B. Miller, dee’d, with F. 
P. Fulton and Altred S. Fulton as his securities. 

He neXt offered lot No. Be when Boyles WX Burnam, anionye others. be- 

cume bidders, and hid the sun of $1500.00 for said lot. which 
x0) being the highest and best bid, and the minimum upon said lot, the 

same was struck off to them, whereupon said Boyles & Burnam 
paid the undersigned the “ttn ot S 150.00, the ten per cent, required iD 
cash, and executed their two notes, each for the sum of 8675.00, due re- 
spectively at twelve and twenty-four months trom the day ot sale, pay- 
able to the undersigned, iis clerk W special com r. for the lise ot the heirs 
of Garland B. Miller, dee’d, with J. C. Bright and L. P. Bright, as their 
securities, 

He hHext offered lot No. 5 F when \lexander Smith, among others, be- 
came a bidder, and bid the sum of 8606.00 tor said lot. which being the 
highest and best bid, and more than the minimum upon said lot, the same 
was struck off to him; whereupon said Alexander Smith paid the under- 
signed the sum of 860.60, the ten per cent, required in cash, and executed 
his two notes. each for the —tith of 8272.70. due respectively at twelve and 
twenty-four months from the dav of sale, pavable to the undersigned, as 
clerk and special com’r, tor the use of the heirs of Garland B. Miller, 
dee’d, with D. M. Perkins and Rebecca LC. Lester, per her attorney in 

tact. A. Smith, as securities. 
S| He next offered lot No. }. when Martha ®¥ lulton. among 

others, became a bidder, and bid the sum of $500.00 for said lot: 
the same was struck off to her; whereupon said Martha A. Fulton paid 
the undersigned the sum of $50, the ten per cent. required in cash, and 
executed her two notes, each for the sum of $225.00, due respectively at 
twelve and twenty-four months from the day of sale, payable to the under- 
signed, as clerk and special commissioner, for the use of the heirs of Gar- 
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land B. Miller, dee’d, with F. P. Fulton, C. C. McKinney, and Charles 
\ uiton i hig * stipe {*s, ° 


ae Tit Kt off roc leot No. ). vl y \ Albrieht r itis i buider, TT lyicl 
the sum of S7O1.00 tor said lot, which being the highest and best bid, and 
Phhepne Lincary tla PEREURGTRRTETED UY i. i he ait “iihit Wills struck Di cf him ' 
whereupon sand J. AL Atbright | mndersigned the sum of S7O.10 
thy ren per )| i out ie executed bis two notes, eu in tol 

‘ 

the sum of S315.45, a respect , twelve and twenty-four months 
rroodan Ohne nk 7 ale prea ity] [ a pode ened, as f rik and at ial (OTH) 
miisstoner, tor th lise O| t ha i ae ie L}. \Ii { read ‘a, ith Phom i- 


Baxter and A. W. Bax | Lecurities 
NL ; Hle next offered lot No. 6, when J. A. Albright, among others, 
became a bidder, and bid the sum of 8426.25 tor said lot, which 
beme the highest and best bid, and more than the minimum upon nd lot, 
the same was struck off to him Vieretipon the said J. A. Albi olit pari 


the undersigned the sum of 542.6234, the ten per cent, requires 


bil cash. 
and executed his two notes, each tor the sum of SIOYLSITL. due. re spect 
ively, at twelve and twe nts -four months trom the dav of sale. pavable to 
the undersigned, as clerk and sp’lcom’r tor the use of the heirs of Garland 
B. Miller, dee’d, with J. TH. Burnam and John I. Baxter as his securities. 
lie next offered lot No. 7, when EF. C. MeLaughlin and Thomas J. 
Price, among others, became bidders and bid the sum if ST.O00.00, which 
being the hiohe =| and best badd, and the minimum upon said lot, the same 
was struck off to them; whereupon the said McLaughlin and Price paid 
the undersigned the sum of S1LOO.00, the ten per cent, required In cash, 
and executed their two notes, each for the sum of 8450.00. due. respect 
ve ly, cul twelve ana twenty-four months from the lay ot sale, pavable to 
the undersigned, as clerk and special com’r for the use of the heirs 
833 of Garland B, Miller, dee‘d, with E. lL. Allen and E, P. Reynolds 
as their securities, 
ann 


>?) 
apeda dutde 


Said sale amounts in the aggregate to 87.7: 
All of said nat ir deemed 


rt tained al lie noon said tots tor thi purchase-money, 


good and solvent, but the undersigned ha- 


-_ 


He would further report that in dividing said block for sale a small 


lot was overlooked, which, for the sake of distinetion, he will eall lot No. 
8 lying immediately south of the Hines lot. and bounded on the east by 
Mrs. ‘Farquabarson, south Dy lot No. 5 F and west bys lot No. 2. and Is 
about 12 feet wide by 854 feet long. 


Y spectfully submitted, 


INO. Y. GILL, 
‘a/ ys, and Sp'l. (ommissioner. 
1D pe = 2). tye 


To which report no exceptions being taken the same is in all things 
<" mntirmed, Th the cis rk md speehi ivfuster will collect said notes ius thre 
same fall due and report his action to this court. 

And it appearing from said re }} rt that lot No. ‘ has not been sold, it 


T thy retore ora red. adiudy dl. ana ar ereed th the Court that the clerk iis 


special COMMISSION r prem c* d cis speedily cls possible to sel] said lot 
S4 ul public scale to the hiohe =| bidder. qn) the premises, requiring ten 


per cent, in cash. and the balance to be paid in two equal install- 
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ments on the as day ot 1) cember, L875 and I874 respectively, atter clV- 
ing notices as required by law. 


. t , 4 ’ ° , od . . 
It is further ordered that the clerk and special commissioner take proof 
: y ; : ° , { 7 ° 
and rep m7 wnat wniid be an reasonable tee to Bov les and Burnam ror 
their services as attornevs in this cause an tO ®. \\ . Carmack for services 


iis rnuardian ad Litem. 

4b ] i i . .* ¥y 4h _* ’ ~- ; ’ . . ” , , 

| it CieTK ma S}) iui lissioner W eTain a suther nt amount to 
pay costs ind attornevs tees 1d will distribute the balance to said heirs, 


on -fitth To el hy it ir’. to W if os 3. \] iller. “Sarah Williamson. \ naa W. 
_ hioss. \\ ilhie Gy, \] illes nnd Pauline \I ile} but it Will pay over the 
share - of the two minors toa Peg THE radian only, and 1D Case LO Yuare- 
dian uppiles theretor he will loan the same at ten pel cent, per anoum, 
taking notes and secu ity s required by law, and re port said Hotes to the 


eourt fot Appl | 


Phi depositions of G. W. Higeins and T. B. Kercheval. practicing 


ii] reTererye Prasad td) fT ‘ i erk. John Y. dill (Jan \ term. is 


' ‘ , = {° ) 
to TAKE PrOoot a UG ascerl Wou d mM al reasonable ee tor Boy les 
’ " 
anc Durn tii ie mrornes i : 7 \\ . Carmack as cy rardian ad litem, 


tor ny rv ices rendered it) thy 


The said G. W. Higains and T. B. KERCHEVAL, being first sworn ac- 
bb rding to law Gey SID Fr 6SaL\ I Ws ini the miaive ¢ irefully CX- 
amy ( t| Ee }) Des in Liye ! Vi CUS, thy amounts Th oly ed. and the 
AMOUNTS OF pre ft ssponal ial Y ype hormed an ben SSP ia) rr performed by 
suid attorney, is ruardi ik ot | | in ' md ne it Up, and are of opinion, 
that two hundred and sixty-one and -,°°% dollars to Boyles and Burnam as 
attornevs. and thirty dollars to S. W. Carmack. cwuardian ad litem. would 


’ . ’ : " ; : ; . — i . 
by Pesta hiiiopie ‘ PIM TISALIOT | | —f'*r\ tees TT) | - aah. 


G. W. HIGGINS. 
THOS. B. KERCHEVAL. 


sworn to «A bseribed before me 3lst day of Jat Mary, iSé.. 


INO. XY. GILL, CFE. 


Court met pursuant to adjournment 
Pre sent and pore siding, thie lion ii. { , ( (mwilti. judge ot the eountyv 
eourt of Lincoln County. Tenn... and Jno. Y. Guill, clerk of said court. 


: RE G. B. MILLER ET ALS. ) 


W. G. MILLER ET ALS. J 


This cause came on to ly furth I heard on the report ol! the cl rk, Jno. 
’ . . 


Y. Gill, &e., made to the present term, which report is in the following 
words and figures, Viz: 
To the I lonorable | 1. ( Ye ( owan, dge ol Lincoln ( ounty Court : 

In obedience to an ord r ot re ference made at the January term, 1873, 
of the county court directing the clerk to take proof and report what would 
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sufhicient, the uncle rsigped would rt port that he retained a len On said lot 
; : 

ior the pa ment o1 the purchase-money. 
Respectfully submitted, Weeeh 26th, 1873. 
; 


JNO. ¥. GILL, 


“Pe > , , er . , , 
(tr & Spt Comyr. 
: 


SY To which report, no exceptions being taken, the same is In all 
things confirmed 
. : ’ . ° ; : : " 11 > 
And if is ord rec DV the « irt that the spemal commissioner collect said 


Ei 
notes as the same fall dune, 


} 1 | ) ' r — } ' ; 
At a county court beval ind heid for the county: ol Luincolin, State of 
’ y , : , : 1] J] 
Penn ~~ o ‘aT thi earl nou ‘ . 1} rie rOwnh ave g Virie, dr) the first 
’ : : ' io . rh ' 
Monday In sanuaryv, 1 belnye Ti ith dav of said mont] 
: } ; ‘ ly Yr i . ~~ eT > ' ’ . 
qt}? Lord lle’ | tisabildl Citi i red andi Seventy ive, present alr pre- 
. ’ . y ‘ ~ , , | | 
siding thie Hlon a N. -€ arter, jdage, WCc.. und - 1). Bovee, clerk of 
" : . ’ ; ** ) ’ » ay . 
aid eourt. ana . \ Vial ird., Sheri OF > i county, the following pro- 
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after date, pavable to the undersigned for use, &e., heirs of G. B. Miller, 
de Te ee a SO15 45 
Int. to Jan’v 12. 1875. | lod 
NS ESAS ARO IOO LOL EE LEI SM ER RL TID he S316 60 
All d le and maid 
~2 note for 2d install ton Lot No. 6, with J. H. Burmaur 
93 ind .jino. k. Baxter as his securities, due at twentv-tour months 
ifter date and payal he undersigned for use of heirs of G. B. 
Miller, dee’d, for the sum of SIOL SI int. to Jan’v 12, ISio, (O84, both 
amounting rd>, PIU, ind iThi.., 192.02. all Ol vhich is due and unpaid, 
Hy would also re port That on the said Zist day Decembe I’. LSa5, iM. be 
McLaugh dT. J. Price, with E. L. Allen’ and E. P. Reynolds as 
their note for Zd inst ent of lot No. 7, said Miller block, due at twen- 
ty-four mont! ifter date and pay: ble to thi Tt rsigned for use of thi 
heirs  . Nill lec d tor sum of S400.00: int. on same to 
Jan’v 12. 7 l.bo0. amountl mn ft veorevate to sum of 8451.65, all 
which is due and unpaid 
The undersigned for the use, &e., t! , oves the court for judg- 
ment i . , Ge - ‘ a iit c\ ret r ilton and a 
ms id it =>. tod tM rinerpat A iterest, &e., and 
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thi VL ley “ lan for said amount of S300.08, 
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thi Phomas Baxter 1A. W. Baxt or said sum of 3316.60, prin- 
cipal ii interes Crciin ani Al rivh an “nnd sureties, 
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WV inierest, net aenihst i ia } marties Te 
all of which is respectfully subi 
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GF Baxter. and A. W. Baxter are indebted to said Guill, “pi. eom r, &e.. 
in the sum of 8316.60 d that J. A. Albright, J. H. Bornam. and 

Ano, ir. Baxter are tf lebted te said Gall, special e¢ mr, &e., im thy stiin ol 
$192.52. and that E. C. MeLaughlin, T. J. Priee, Eb. L.. Allen, and E. P. 
Revnolds are indebted to said Gill. special com’r, in the sum of 3451.65. 
it tive fore ordered, adjudged, and decreed by the court that sid 
Jno. Y. Gill, special commissioner, fur the use of the heirs of G. B. Mil- 
ler. deed eroort sila ¢ \ bite. I Pr. Fulton. and % ». Witon 
said + ventv-two hundred and sixty-one dollars & ninety cents, 
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STATE OF LENNESSEI 


\t a1 COURTS “OLLT'T ly rath 2 (| held hor the COUDTS ot Lincoln. ul the 
court-house. TT the town oft ‘fn Ute vill , oe thi linrst Monday in Puls . the 
| . | 7 } } ] : 

Satne Delpy the 8th chal T sald month, in thi year ot our Lord Coie thousand 
eight hundred and seventy-fi present and presiding the Hon! N ¥ 
Carter, judge of the county court of said county and State, and W. A, 
Willard, sheriff of said county, and P. D. Bovyee, clerk of said court, the 


+“ ‘ 
following proceedings were had, 
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Monpay Mornino, July 26th, 1875. 
Court met pursuant to adjournment. ' 
Present and presiding Hon’l N. P. Carter, judge, and P. D. Boyee, 
clerk of said court. 


G. B. MILLER & OTHERS 


W. G. MILLER & OTHERS. } 


This Ause coming on to be further heard on the re port Ol special com’r 
made to the present term, which is as tollows: 


vs To the Hon’l N. P. Carte r, judge of the county court of Lincoln 
County, presiding, ‘il l'avetteville. 


lerk of said court and sp’l commissioner in 


above Cullis would re specttully report that he has collected from J. A, 
Albright, the purehaser of lots Nos. 5 & 6, the sum of $525.01, amount 
Wn full ot his second and last install nts notes tor said purchase “honey 
for said lots Nos. 5 & 6, principal & interest to date. The principal of 
scald two notes jointly amounting to the sum of (which is in full of his 


The undersigned tormer « 


entire purchas as re 960666060006 6060 656606660606 00680666 SHOT 26 
Interest to July 21st, 1875 ia gaa Ae ST One Pe agra ae 17 @5 
Amounting in the aver wate to.... < hbineie beads die eebbelehael 925 OF 
All of which hi holds subject to the orders of thi court, 
: Respectfully submitted 


INO. Y. GILL, 
Sp'l f om i. 
To which report no exceptions being taken the same is in all things 
confirmed, from which report it ippearing to the court that said J. A. 
Albright, thie purchaser of lots Nos. 5 and 6 of the lots sold in this cause, 
has pric the pure hase-mone in full tor said lots, 
It is therefore ordered, adjudged, and decreed by the court that all the 
right, tith . claim. and interest that the heirs of Crarland 1. Miller, 
QQ dee’d. have or had in and to said lots Nos. 5 and 6, be divested 
out of them and vested in said J. A. Albright: and it is further 
ordered by the court that said special commissioner make deed to said 
Albright for th same, lhe paying for thie same. All other matters are 
reserved. 


STATE OF ‘TENNESSEI 


At a county court began and held for the county of Lincoln, mn said 
State of Tennessee, at the court-house in the town of Fayetteville, on the 
first Monday in July, the same being the 3d day of said month in the 
- vear of our Lord. one thousand eight hundred and sev nty-six. 
, Present and presiding, the Hon’] N. P. Carter, judge of the county 
court of said county, and W. A. Millard, sheriff of said county, and P, 
1). Bovee, clerk ot said Court, the following proceedings were had. VIZ: 


FripaAy Mornine, July 14th, 1876. 
(‘ourt met pursuant to adjournment, 
Present and presiding, Hon’l N. P. Carter, judge of the county court of 
g : 
Lincoln County, and P. D. Boyce, cerk of said court. 
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2d. To whom he has made payments and on what account such pay- 
ments have been made, and the amount of said payments, 

3d. How much remains unpaid and from whom it is due and to whom 
such unpaid sums are due. 


STATE OF TENNESSE! 

At a county court began and held for the county of Lincoln, at the 
court-house in the town of Favetteville, on the first Monday in Jan’y, the 
sale being the 7th (| t\ ol sud month. iT) thi vear of our Lord one thou- 
sand eight hundred and s venty-elght, present and presiding the Hon’ 
N. P. Carter, judge, &c., and P. D. Bovee, clerk of said court, and W, A. 
Millard, sheriff of said county. 


i RIDAY MORNING, Jan’y 18th, 1878, 
(‘ourt tite PUPS 14) “iiournment. 
Pres lil and ppue m1 lor «Ohh H a ~~ Ww ‘ arter. Thirty . NC... and ? 1), 


Bove : ele } K. 
LOS} (y. 1}. \I Skok at rf . | Se Ff 
Ww. Gy. MILLER ET ALS. 


Phiuis eause came on to be turther heard on this [Sth Jan VY. LAA, hetore 


the Hon’! N. P. Carter. judge of the county court of Lincoln County. when 


it appeared to the court that judgment was rendered at the Jan’y term, 
1875, of this court in the abov ntitled cause, in favor of Jno. Y. Guill, 


; 


cOmMMISs] mer, Tor thre ise or tin it is or Gs 5. Miller. dec’d, avwainst 
Bo les ana Burn: iiP jt i} I} Mtis, i UG ; ana i. mw Bright. securities. for 


=P 


eleven hundred and htt IX and - dollars (31,156.62) together with 
hour dollars and 45 cents (84.45 costs, which itl Lorin nt is eredited Jan’y 
2th. bygs% with Woe Terrain’ it) Ligirty ct iiars (SZ O.00). and if appear 
ing to the court that a fer | Was Issued on said ido nt to W. A. 
Millard. hi rift of Lim in County, on the 5ist dav yt September, rer 
and returned to ofhe vith two endorsements thereon, the first as fol- 
lows pa mame to hand sil ne a iv isstl 1 and rnere Dbcing nore of the roods 


| ’ ' ‘ ‘ : . . ‘ » 4 | : 
and chattels of Bovles and Burnam to be found in mv county to levy this 


. J ” » . > } ¢ } " ‘ 
(ol) | rneretore ley ne same onal the rivht, title. cla mi. cry 
; ’ } , : 1} . : » 
104 interest That Aas, HH. Bburnam has } and to the tollowing tract of 
: } } j : . ’ 
ant is mr ttl Lincoln ¢ mintV. ls Hie ssee,. CVI district No. § and 
} . ; i ae D ' , - « } * ' we | | q" ly 4 me ‘| — 
HDouUuNndcd as Tollows, to WIt: TP tthe’ TROOPLGD DV Laide Liton ners, on the south Dy 

N () (; ‘ } wit t | ry ' ' gr r Ty | ' Ky ls , ‘ , aT r 
} , . rree lis c\ \ i. © it~] ; | ™ gow Bee L i? ea . tiiit’s TriLC OTR. ¢ Tri itil i? 

~~ 7: . , oe. : . oe ’ , . 
os acres more or less, lor more PAaArtictlhiar descrip! mor said ianad reter- 

x } ‘ 

i } : ! i 4 P oe penn. 
ence is here mad ij i Ll «}. ; Dismukes i\ Viie LO Z. H. burnam, 
| _ | sperela 7 & wal am +! 9 + f | +1 
bearing date \I iret ith. ISOS, and registered in th Fister s oOilce oO} slll- 


coin County, in book 1). pag 2) 4. his levy made subject to a former 


le v\ in tavol cy] Kirst Nati linet Bank 7s. \l. \] he POV a a J. Hi. Bur- 


. *% ° . ; 7} £ 
The second endorsement is as follows: “Came to hand same dav issued, 
ana returned tt) othe * nothing made: the tand tevied on not sold. prior 
| 


levv being on the same in tavorof First National Bank Fayetteville vs. 5. 


‘7 ‘ ; | : ' ——ae 
M. McElroy & others, this Noy h, I , 
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It furthe) App Arig to the t from endorsements that the land men- 
oned ind des ribed in the first f the fore ne endorsements Was hol -old 
I | priotk - &F rele) 1 ty th) (ourt that a (‘ll- 
ditionl exponas issue to t! coln ¢ ty commanding a sal 
: | | ito sati I iT) i urine [ =f. NX ts 
~ E OF LENNI | 
\1 : to held tor the county of Lincoln in 
1 rut el . 7 li- nine town | l'avetteville. os 
he | \} , the 3d dav of said month, in 
ven we thon uxired and seventy-eight, pres- 
th Th lj ' te . i e. aC. and . 1). De at 
~ \Ie J 20th, UXT9 
( , 
Por : | ' | ‘ ee Wiere, aye md PP. ~D. B 
i\ 
Woods. M 
lam 1) t the « rt ft the entire 
urchass \ tistied and discharged by the lev" ; 
bee \ r I] Burna 1 for Lilt itistin “ 
nmoof tl e rendered in this cause 
i ED ’ Da 1 3 th {it is therefore ordered, 
plery d. and deere 1 t) tt thy rit, tith cilim, md in 
t| rs ol Gi. BLM r, deed, have in and to said lot 
No, eo l out of 1 » and vested in the said firm of 
Bovles & Burnam, the sid firm being composed of Geo. B. Boyles 
nd ott. Durnas nd the sy nimissioner will make a deed to said 
burnan I cof this court it] rive sald pur 
. i }) i I - they iihay desire —— Lit lot 
ly 7 I 1 SiN is TI i 4 feet deep, ana bounded on t hie 
north by th | iby] | Ciist y the Hines bu lding and lot No. 8, sold 
inf : | west \ fin this ecanse 
. DENN ESSEI 
\ ’ irt bewan and tha ntv of Lineoln, in said 
! | (M 3 the town of | Vectrey ie, » thr : 


i! ‘dol li : ’ lred inal . it f lit present 
; ~ tt lio \ - ‘ Wig Tie i WIV ¢ Hurt Oo said 
nt . 1). Bove er} sand irt and W. A. Millard, sheriff of 
‘7 ; 
ae Viornine, ./ 20th, LRas 
{ ] ’ CT | ns i} iz . 
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STATES VS. WILSON. 


THE UNITED 


LO7 G. B. MILLER ET ALS. 


W.G. MILLER ET ALS. } 


This cnuuse cnume To r heard on thi th day Ol July. IS 7X. pon thr re- 
port of the spec i| commissioner in this case, which report is in the words 
and figures following, viz: 


lo the Hon’l. N. P. Carter, judge Lincoln County court, presiding at 


at . *1} 
F'avettevill 
Phe und <—TT ls nic ttorll rt ti ’ nt 7 leeree , 
ne undersigned Wwouid respectiuily report | Mil pur lant to a decree of 
t | 
this eourt., rene red at th Nia, rerin. isi ‘. oo t| CAUSC, he nutter 
giving due notice as required, &c., attended at the court-house door in 
lavette Ville, mn Saturd ‘Y « —th Jun : Sid. and off red the stable lot No. 
7. Miller block). for sale to the highest bidder tor cash. when, among others. 
M.D. Hampton and C. S. Wilson became bidders, and bid the sum of 
S415.00. whieh being the hiehest and best bid they became thi purchasers 
° , . . ' 
of said lot, after peaVilig said sum of S415.00., 

an uncle rsighed would lurther report hat it nad ri port ot said sale 
to the October term, 1877, which report was confirmed, from which he 
nad deed to said Hamp id Wilson (as sp'leom’r) He further 
reports that he has pit d out said monev to S. W. Carmack as cuardian of 

we {, ana 1. | at \] fo i ihe. z ip there te 7 c\ 

JOHN Y. GILL, 
Special f mniesioner’. 
—_— —- " 

™ LUIS ia i x CCptions thy me isin all 
things confirmed It is ordered by tl court that all th right, title, 
Calihh, i | bite rest, Wi im loomntees, ci “(hs and it irs ‘il law of (rar- 


land I} Niall Se de ‘ad. wave ' 1; ana 1 7 “Lill t . lot No. ai Ly divested 
a ton and CS. Wilson and 


| 
The’ sin lil MOTMIIISS OTe! Will Lin' | deed therefor his ecniry 


should have been made as of the Octo term. IS77. and is entered nune 
’ aa 

svi ' 

STATE OF LENNESSEE. 


y j 


I, pea*ts ; f 
a Paul 1). Boyee, erk Of the ¢ iit ri i Si d « minty, certify that 


this rorevomn m atrue and periect itis of the reeord and proceed- 
ing= in the cause of G. B. M ret als. vs. W.G. Miller et als. as the same 
ppears on a vnc I iv off 

Ln t <timons whi reat it rit oe 7 2 ind and ittix the seal of said 


4 


—- eourt at othee ip I's ettevilie this iAath a of October. IS. %. 
SEAL. | PAUL D. BOYCE 


(HAS. NASH. 
Dp'y OPk. 


j j ; rz? 
SHELBYVILLE, September 10th, 1868, 


; i, 4 ‘ 


_ Then ree’d of W. M. Alexander 31,400.00 (fourteen hundred dollars), 


} ’ , 17 | . 
the balance in tull of amounts of money ce lleeted and recerved by him on 
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i 7 , 3 . : : - : 


Sin: You will take notice. and notice is hereby given vou. that 
Ll? On hriday, the 2oth Februarv. 1876, 1 will off r for sale at public 
auction mn the town of bFavett ville : and to the hiohe =| Lyi at r for 
cash, certain of your estate which I have seized as deputy collector for the 
pA Tha nt of taxes and yy nities «itp and oOWlhy Dy you to thn nited States 
of which vou have had verbal notice of late , and tor whi hy demand has 
= been duly mad , and the particular estate to be sold is as follows, to wit: 
Lots in the town of Favette, ile, Lincoln ¢ Ounty, x hnhessee = one hounded 
Ol thi is rth by James Vanghan lot. Cust D thi Shelby vill <\ l'avette- 
ville Texan pike road ; on the south by a street and the property of W. 
N. Wright, and on the west by a lot owned by W. W. Thompson & wife. 
L noth r lot bound (| Oli thie north DY a street, and the propre rty ot 1). 
r, Holman, east Dy il f t ol Lh Kane I" dolnson. south DV a lot ot Lewls 
Brieht. and on the west by the property of J. G. Woods. Also your un- 
divided one-half interest in the livery stable and ground now oecupied by 
om 4 MeLaughtin. Also thie house ana let best occu pred DV i ee a ( arter 
ais a saloon, by ine thie saline Vou purchas d trom Donghat, and all the right, 
title, claim, and interest, which you have in and to a certain tract 
113 of land on Elk River, Lincoln County, Tennessee, formerly owned 
by Cornelius Allen. and of which vou became one ot the pur- 
chasers at chance ry sale. 
The latter tract will be sold on Saturday, the 26th of lebr’y, Is76, 
at auction, to tiv high st biddet for cash, at the torks of the roads beyond 
a Sam. Hamilton's, near the Prelilises, 
This the 24th dav ot January, 76. 
3 | | W. B. NICKS, 
Dep y (oll +. 
HW” Ve Woodeoek. 
" In the cireuit court of the United States for the middle distriet of Ten- 
hess 
( NITED STATES 
C. S. WILSON ET AL., EX’RS, &C. J 
The deposition of W. M. Woodcock, taken upon interrogatories and cross- 
examinations at beds ( ollege street, Nashville, Tenn., on the 10th day 
El af Oct., 1879, betore J. W. ¢ ‘ampbell, Ll’. S. commissioner, said deposi- 


tion to be read as evidence on the part of the United States on the trial 
of said cause. 

oa Ww. Mi. W oope ft &  @. 
(>). State what is vour ofthcial position. 


<- Pu 
A. I am collector of internal revenue for the fifth collection district of 


Tennessee, 
(). Are vou not the successor in ofhice of Jos ph Ramsey and JJ. 


, 


114 W. C. Brvant. former collectors of internal revenue ‘ 
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the original warrant. 
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oppressive for the Government to let said balance of taxes lie without de- 
mand under the above facts from Nov., 1867, until January, 1876, and 
then demand 12 per per cent. per annum damages thereon? If it was an 
individual making such a demand under such a state of facts, 
117 would you not denounce him as a thief? 
(The district attorney excepts to question renewed on cross-exam- 
ination as irrelevant and seandalous. 


, : 
Re-examination ; 


Please examine De A and bs. and state if they ire not in the hand- 
writing of W. B. Nicks, di puty collector, and if his signature thereto is 
cenuine, and whether it was his dutv to give such notice, 

To the first inte rrogatory the witness says : That it appears to him that 
the examination therein ealled for is more proper | thie work for the at- 
COrney W ho roe prest nts the det ndants, Lhat t hie Cc umiination \\ hich would 
have to be THe La enable him ta file COptl Ss Of il Lil rs «e,, relating Lo 


' ° " . ’ 
Lhe mat ter, Would TAKE Int uch mire Thine I han the withess cout ‘ ley ore TO 


. + | ; . — : 4 . j i] i , . 
that PUPpPose, I} I thre Witness Will Turnish the attorne, with all the ta il- 
; ‘ 
cas . . : 4 i | | P } : ; . | . 
Mics ID) his Powe! fo ehnabie him to select sucn pAlpers as He May cesire 
; . 
’ } i} ; : 
that bears upon the matter. and will have any copies of such prety is ad 
: . ; i 
il ‘ s « + i : } ; : ’ | " ’ i 1] ’ 
sald attorney may have prepared, caretully compared, and will certify to 
. . ' . ; . 
their correctness, 
4h | bev leat ¢] ' ; 
I ‘ (> ] AL “MOTI CTOSss-] PrOCUALOrYS he “i\> | mat tne question 1s 
, } ; 7 ’ ’ ° ’ ° 
a I maui One, ind does not eall tor anv tact that eould be WILT his 
"} os; | » TY 
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left with EK. LL. Allen. the owner of said woods and effects, with a note of 


- 


the sum demanded, and the time and place of sale: and I did forthwith 
ease 9 notifieats mm to be published mothe Favetteville xpress, ad news- 
peepee published in Lincoln { minty. Penn see. in which COLL ssid abeve 
distraint was made, and did also cause to bi publicly posted three other 
notice -, oOhe at havettes Te , Ti hliesscCe, cli at Mulberry, Pennessee, and 
one at Mo imo, benn.., and said tees did Specrty the articles distrained 


and the time and pinee Tor the sale thereot and were made anc bear date 


with the above lev. the Z2v da ee inuary, Brut and <a notices did 
adlvertiz “ud roods and etlect ti sated: the Tow lots and all thie woods 
and eflects ke seribed 1} the \\ ith) Wilrrant, exe pting thre tract oft land last 
7 seribed, (oti ait Ly 7 iVvoaol I Dunia Eval ana the tract of land last cli . 


seribed on the "Oth day of kebruary, IS76, and sid proposed ~ales were 


' 


adjourned ana postponed respect ery toe Liye 4th and 2th oft March. 
IS ¢h. ind on which day ssid prope rty Wiis sold Dy hie, the Pownh 
19. property on said 24 March was sold in the town where situate at the 
(“4 urt-hous (hoor and nearer than five miles ot the “iithic, and thy 
land hist deseribed 1) - rial dist) unt above Wills sold Lys me on sid 25’ oft 
Nareh. Is bh. “ul thie torks oft thi rod, near Samuel Hlamiulton’s. ‘i plac 
neare than live miles iy] “id ind sold as atore =u (ni “td +i March. 
LSih, 
The date of the speech ordey ot tthe CONMISSLOMe ra [). 1). Pratt. Post pon 
Ing «tle bears date February 2st, 1876, arid the said notices were posted 
at the post-oflices nearest to the estate sold as aforesaid ; and [ did sell 


ail ePstite, each perees) as dlescriths ij} - ial distraint wirrint, paraty ly 


all prentnt te auetion, OMerTine Ti clrne | pie’ TRPTTVTTOI prices, PHP Live 
CX Penses of levy, all ch irves of dyvertisin rand othe rs’ fees ot ten dollars 


| } | i] : : 
hha al] other expenses as follows : thisat Is Te) <av. the Hiltl- 


| 


On} eaneh pearen le 
Mur prices of ene t parce! Was as follows, to wit: 

Taking tha lots Wn thie ordet im t i rhev are above cle seribed : Lat No. 
| at the MintMwmM price of three hundred ane eixtv-four dollars S5O4.00) 
lot No. 2 at the minimum price of two hundred and twelve dollars and 
Hitt, eont- SY 1?) : lot \ hn. o> “At the minimum pra ot Toul hundred 

and fourteen $414.00); lot No. 4 at the minimum price of 


ear elolit hundred ul eighteen dollars (SS8 18.00 - lot No. 5, or the 


' 
tract of land cle seribed it <i within le VV, al thi minimum price 
of thirteen hundred and tittv-one dollars and eightv-five cents (81,351.85). 
And these minimum prices resulted from the apportionment of the debt 
due. thre CXPEHses, charges, and tees ator sac. to the several tracts and 
parcels of property aforesaid, (nd no person having offered for said 
estate thor tor an parcel thie reot the minimum price fixed thereon as atore- 
said, I did therefore declare, according to law, the same and each parce! 
thereof se paratels to be purchased by me tor the United States, 
~. BB NECRO 
Dewy (oll y. 
Marcu 25rn, 1876. oe 


Filed Aug. 15th, ‘78. 


LEWIS T. BAXTER, Clk. 
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In the cireuit court of the United States at Nashville. In equity. 


UNITED STATES 
rs. 
C. S. WILSON ET ALS. | 
Depositio 


W. M. Woopeock recalled by detendants for cross-examination, by 

consent, 

124 \ Int. lL. Stat if you hav examined the assessment rolls of your 

othice for the whole amount of <pirits assessed against Alexander WX 

C'o., distillers, of Lineoln County, for the vears 1866 & 1867; if so,state the 

number ot barrels and vallons they made, iis shown by then iissessments 

during those vears ; when did they commence and when did they entirely 

cease business, giving exact dates, from any of the records in your office, 

and how many gallons they had on hand on which they had not paid taxes 
when they so ceased business, and what was their capacity per diem. 

\ Int. Ze Deo LT of the records of your othes show that the notice and 
demand required by sections 3184 and and 3185, United States Revised 
Statutes, ever at any time issued from your office ? 

\ Int. >, (Clauses in} said section Stow provides, * "That notice of the 
time when such tax becomes due and pavable is given in such manner as 
may be preseribed by the Commissioner of Internal Revenue,” and that 
- demand 9s shal ly TH “ie in { he Maher preseribed by law * ‘ OW, please 
state the number, dates, &e.. ot the regvulations preseri bed by the ¢ ‘ommis- 

sioner of Internal Revenue for said notice and demand. Please 
128 filea copy of the blank notices and the blank demand used in your 
oflice as exhibits to this \ onr deposition. 

\ Int. 7 Do Liat thi 1 eulations requir thnata written memorandum oft 


} 


<aid notice and demand. one or both of them. embracing the tact and date 


s 1? ] —— , } 
of ISStilhice, shall iy mad onthe assessment rol} i] book Or Ol SOTMC book 
of vour othece ” 


’ 


\ [ nt. D>. (rive thi exinact date. as shown by thre records of your othee, 
when Joseph Ramsey ceased to be collector of internal revenue of the dis- 
trict in which Lincoln County, Tennessce, was then embraced, and the 
exact date whe i his SHCCOSSO] assumed tiie duti ~ Of his othee, 

X Int. 6. When do the reeords of vour oftice show that W. B. Nicks 


: 
,. 
first entered Upon the duties ot his othee as deputy collector ot Lineoln 


County, giving the exact date, as nearly as vou can? 

X Int. 7. Who was the di puty collector of Lincoln County during the 
vears 1866 and 1867. as shown bv the records ot your othee, during the 
time Alexander and Co. were running their distillery ? 

129 \ Int. De Do not the records of vour ottice show that the hooks. 

records, and papers of your office, during its occupancy by Joseph 
Ramsey, James Mullins, and.J. W. Bryant, were very carelessly and negli- 
gently kept and the dutt sof the othice car lilessly and neg lige ntly performed ? 
Have vou not in your administration of the office found many errors of 
omission and commission, as shown and evidenced by their books and pa- 
pers ? 

X Int. 9. Please file. as an exhibit to your deposition, the original let- 
ter of D. D. Pratt, Commissioner of Internal Revenue, dated Washington, 
Feb’y 18th, 1876, in reference tothe $1,448.70 taxes on spirits in litigation 
In this case, 
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interrogatories tor the plamtiff and detendant herewith filed. he first being 
sworn according to law, deposed as follows : 
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Lins, In the latter pear of LS66 and the early peer of 1864 | 
By was engaged in the manutacture of whiskev near Kelso Station. 
Lineoln County. ‘Tennessee - IL Wills a firm stvled Vlexande r Xv ( i 


‘Leet rin I's ot thr rim we're mvself, ? § Allen. and N. I. Al cander : 
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longer: Kk. LL. Allen and N. B. Alexander are both dead. 
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rit’ it venue Depart- 
ment of the | nited States « thre remaining I> barrels were seized byw the 
same authorities at Huntsville. Alabama: the whiskev was shipped in 
wivohs trom Kelso lt) Hluntss lle. + | distance 7) about thirty miles : thi 1 


Wiis bho rarirdad hy wien | eoutld have been transported iil that 


~hipping COMMISSION merchants 

near the railroad depot of the Memphis and Charleston Railroad, 

Our ite ntion ly Ine tc si 1} it immediate ly [4 Mi mphis ; thi name of the 
commission merchants were Shankland, Sprague & Co. 

Ith. State fully the circumstances under which your hrm shipped said 

whiskey: that Is, how you arran ral and with whom, the 
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‘hese rec ipts are now on file as exhibits te my deposition before the Claims 
( oOmmiittee of ( OugTeSS : Mr. \itred Beards n. the assistant aussCssor ot in- 


ternal revenue of Lineoln County, the tather-in-law of Mr. Farrar. coun- 
s<¢led and advised us and Mr. Farrar in making this arrangement. 
154 Int. 5. State the grounds upon which said whiskey was seized, 
and if it was released by the Government. the conditions upon which 


’ 
it Wis rel ased., 


| 4 } ". . 
\nes, lt Wiis ScClzed t the Instance of one Clotworthy. an internal rey - 


enue otheial - the oni chars iwrainst “aid whiske. being that ther were 
uk proof gallons (i whist ry Wn thi he barre l/s than Nf had paid LaAXeCs 
fey) thy rear. Thy whiske. Wiis revauged tie found to contain a lew more 
vallons than we had aceounted Tor: | it iis we were hniormed by the re 
enue ofticials. the Commissioner of Internal Revenue ordered the whiskey 

} } P | ' , | | 
Plein. 1 col) | iy itis . i . i nt of VhISKe 
ecounted tor by us and the a nt s he regaug is Insulhicient 
| iylime i ct i 1] it) Put t| ‘ bid} == i ‘ «| eihe thy if 
tempt to remove tl hiske \lemphis ler bone the 1 


i 


A 
he nics 


62 THE UNITED STATES V8. WILSON, 


arranged between us and Farrar was irregular. He attached as a condi- 

tion to the release that the whiske should be hi ld ‘ut ILuntsy ile, \labama, 
and they sold vit. 

L555 Int. 6. State fully the circumstances under which said whisk: Vv Was 


<old. If anv one was appointed as an agent of the Government to 


sell said whiskey, state who h <, about how long he was engaged in 
elling i iskey. What was it worth per gallon, about how much 
realized on it. and whwv he did not realize more than he did? 
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Los. W \} Vlexander, an old whiskes dealer. and w ho was well ae- 
unted in Huntsville. Ale Was appointed an agent to sell said 


ist 
vhiskev by Joseph Rameev, the “ie then collector of internal revenue tor 
Lin distri 9 vl if =rhid Will - Ti anutactured, don't retire mber 
\\ lone | cCpperiis od “ed reat, eat if Wiles =cyVi ral months, think 
he realize cd aby S200), about SL, pA { \\ | en Wills cupopo lie df ta the }) L\ 
ent mm port of the tane eke ff the taxes amounting to sone 
84.700, leavi come STLAQO0 still a thereon. but L cant be precise 1D 
my four whiskev at Hunt-ville. amounting to some 2100 vial- 
lions, Was worth about S525 pre ion, or, in the mrevreonte, TO SO SL), 
\\. \] Vlexander sola none of it under 85.25 per vallon, Some on 
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TE Mi in tennessee, that t! WhiskeV Was berne stolen, anc Wwe repedt- 


yey at 1 ; 
iif st ota™e ' 


edl’ asked them to remove it to a safer place, which they failed to do, and 
one of the Hi, \l ¥ ear is, it i] mnt=ville, Ala., on ith requ =f me him tO 
move it toa Dae of satetv, refused to have it remove d, he stat Ing that it 
was where the othetals had pout it and there it must stav. examined the 


; ’ ° P } ‘ : ’ | 
parrei/s some time ater if Was sez do and found that none of them leaked, 


. eee ; ‘a oa i | ; : 
We Hered to puLN \I ¥ inris the dravave if te would rediove it, nKrOW 

} | i : t " : . i ’ | s | | eee * | | 
thle’ WiISKOCYVY Wits bernie sloiel ‘oti iit ret that the rears \/~ were tii 


pout tine whiskev in said commission house, and on examining it 


wie it VV 
some time thereafter | found that many of the barrel/s had been emptied 
lo some CATONE. some rior gira t tae rs. This Wis thr OccasIOn whi 1} 
tried to procure Mr, Farris to remove it toa Dae of safetv. Mr. Farris 
Was ace putty co I ‘at Huntsvill i la. 

Int. Please examine thi Papers marked lox hibit A and B to this 


4 your deposition, aii state If at anv time sine the rminiracrteuyrs | 
i ' hoarnaiintinu! : ' : bs peraetcrl +} 
the Whiskey Perenbbec lore mMenvllones Vou receryer thnrouch the 

yost-othice, at vour re =1lenes ; nm oan other manner, aNnV noth “Pia? 


lanks filled therein re latin r TO any balances clin pon the \\ hiske VY Voor] 


mn form and substanes like into said kxhibit A , WwW ith thre appropriate 
‘ 
i —_ 
have bre n-speaking about, (1 have \ OU ever PTecery mt siti cl mana Wn ttn 
wav similar in form and substance to said Exhibit B. with the blanks 
appropriat ly tilled and i: | itine ta) “aid balance ot Ties clive (oT) said 
whiskey. 


Ans. | never have. 


Int. 4. \\ hen did vou cease To m Ke W hiske \ under said firm of A lex - 
ander WN ( >, : 
Ans. In March or April, 1867, immediately atter the seizure of said 


a 
hes 


a 4 
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whiskev. The Government immediately seized our distillery and fixtures, 


' } " ! i 1 . ; i + . 
Mies, and “Tim. DUT subsequently released thes things, But said nrm 
' : : 
manutacturedd bo more WHISKEY, 


haat reaction Wills Ww. \l. er Kandel ia Vou a U citi ot hie r memibe rs 


‘ . — 
. ‘i ’ +. ‘yy ry ¥* Ps ’ ' 
ALY TAT I te , im ttit i Voll riii Gf fF anv mem be r ol it 


" ; - " " | : Ss 
What became of the 20 bbl: d whisk vhich was shipped to Mem- 


} ‘ 
\ res. ’ Tite its} —4 tht ith | ~ildl (iti =| i} Fim \V Ct] 1)4), (ia) That 
’ , . . ® ‘ . ? , if ; tue 7 yy " : ’ \ 
a Tee t wM’CULT Z = Wiel Vi SELL PDP et it) (llii- 
' i {. i : i : 
yt} =. | ‘Sir , ‘*)- ’ r)) Pirated 47 Tri it ‘ware. looked alte i: 


— ; ‘ ; 
P 
‘ ' 
~~ ij \\ ninkeé ‘ Dic rey , tT ‘ oun} ic er ‘ ee i «\ ( ' | | citi’ a the 
; | ‘ | " : . ; 
i Or stoi bliss ie Cine] rave or in any o manne 


rague & Co, anv storage 


SPiea) Said Shankland, 


} . ge } } - 
Sprague & Co. never accounted to us for any of said lost or stolen whiskey, 
i bd a 

, 
ither in storage or in any ot! inne 


W.S. ALEAANDER. 


14") : leat ' 
[nt i. wnatis vour age: were ou at any cil employed, and. lt SO, 
' } r ’ | j ' v. | ‘ 
OY Whol, to sei a vi Ke" eionging to the tirm ol \lexander W 


q ¢ me ot ie Iso. ‘v nnessee : If SOL nM) if how mone were \ (ott ecneaged in ze] ]- 
ing the same? About what price per gallon did you sell it, what 


| 
| 
| 


160 Vis the (ross amount i Vout wiles, is hear as Vou can state: what 
ct =) sition d Vo) j | t | Tl eis of sc wea le | 

\. L am sixty-four vearsof age. T was employed by Joseph Ramsey, of 

ml AT in \ vite iy nhHnes-oc. Vi ho wasarrine Tit | ~ she etorol The ronal revenue 

° for this district. to sell a lot of whiskey belonging to the firm of Alexander &€ 
Co., of Kelso, Tennessee, This was in 1866 or 1867. I cannot tell exactly 

how long | was engaged in selling the whiskey, but it was several months. 

Ny recollection ix that | sold it at 85.00 or 85.25 per g illon. The (ross 
amount or mv sales amounted to some 85.100 or 385 200.00, | think | 


paid $3 portion oft if Ti) “ill. arrar. thy cle puty Colles ror ot Lainecoln ( ounty 
> « ' , 


f internal revenue, and I think I paid a portion of it to said Ramsey. 


al 
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[ Wiis satistactors to them. 


UNITED 
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“= ] 
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1 


WILSON, 


\ 


ni of Shankland, ‘Ue aly 


° ; , ° ' 
> res vere considered responsibil merchants t the tim were they 
i ° 
ne? 
A. I t*'HROT] thie \\ i ont Kn \\ if thi | ~ 
, : | i | 
Lh 4G Was there anvth ysakd about the firm of Shankian Sprague 
Vy { i] bit’ Wi = | ra] =Td)] Ste 
4 ¢ . > | 
in ~~ 
: ' 4. , 
W. M. ALBAAN DER. 
’ | : . ¥y 1 j 
ie’ VW imree ThA OD POorecrorniye Ce po- 


iv be read as evidence 


. 
Ss. Alexance Ww. M.A Mier m 
’ ’ 
at ; i ~ (‘| rT prove re) Tilt } 


NEWMAN. j 


G. N. TILLMAN. 

| he Ut nit States | tl TO i lestions and answers 
nth te) eo at pPositiol tine l ut itment of W, Nl. \lex- 
inderas age the Governme r Reve Departm nt, as being second- 

v eviden \ CODLpet 

May s. Os 

G. N. TILLMAN, 
lity for U.S 
STATE OF TENNESSE! 
] 

a James \. (y dv iP } ~ nt) tf th eireultl eourt ot the 
L'nited States for the ddle district of Tennessee, hereby certify that the 
foregoing deposit 2 oo a \lexander and W. MI. Al cander were 

fake) , TPN thie nti Town | Vill [ nnessee, on the 
lO. lith d | \I iV, LAS] th } | re Ww. Ni yman, att’y 


mt AtTtOrnes for 


ind that 


ddle district Tennessee, o1 lor the iplainant, 
hie “aahhic Wel “Worn to a tl i | \] we \ cand | ind W. 
\l. Lh ynnde tinea pres i | it tine r depositions have 
Len i} Wn ii’ 1h )s Ossi - | ti I 7 i\ tT} heen 
; 
changed cor chic f it y Wil ‘ 
Phis Decemb 2d, TSS] 
gy j 
: , 
UNIT! si a NEVE? 
C‘oOLLEcTOR ss © bey | ENN ESSE! 
2ith, ISS1. 
here yf CriTV Ceaaat tine i i= ic ' iis it Tennessee, 
loseph Rams collector, has been caretulls ined in this othee: that 
iT) fisse’ssID) } Lppear: ti } » | é 4 list Lh vanade r WX 
> ee” tt | | itis. SZ. Lob, vhich there was paid 
$707.03, leaving a balan f SL.449.05, fi i th penalty, interest . 
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and costs, real estate was sold under distraint and purchased tor the United 

states, 

The original list, nor any other paper that I have been able to discover, 

does not show that cunn demand was made for said taxes betore the dis- 
traint warrant was issued, 

Wo M. WOODCOCK. 

(JP 


et 


1hth dh 


For and in consideration of the sum of S950 pari and to be pata a> 
tollow » SMM) in eush. thi recep which Is hereby iif knowledged, and 
the sum of S450, to tn pat on or betore the 12th das of December, S75, 
for which a note Is this da uted by k. L. Allen, with C. S. Wilson 
is sceuritv. and by me t the First National Bank of lFavett . 


- 
‘Touaiter maturityv., aoc parted, aut the rite of ten pre cent, 
trubster, se Il. in CONVEYS unite IK. R Allen t hye te] 


pred cLTbiattiaa, hie i: Ly 
and lot, situated in the town of Favetteville, county 


Wwihe 7 eeribed hou 
of Lincoln, State ol ‘Te Hnessee, C] 

Beginning on M., M. Dean & Co.’s NE. C. and running E. with Col- 
lege street 25 feet & 4 inches, to W. Ek. Turley’s NW. C.; thence south 
90 feet, to Albert Bonner, N. B. L.: thence west 26 feet, to M. M. Dean 
& Cos SE. C.; thence 90 feet, to the bevinning, To have and to hold 


’ he 


Al] iP his hers. ana assigns iar- 


vil district No. &. and bounded as follows : 


said house and lot unto the said EK. L. 
ever, 

covenant with the said EK. L. Allen that I am lawfully seized of said 
house ana lot. and have | ron rivht ti) CONVEY the SiLlie, ana that the 
L hereby bind myself, my heirs, and rep- 


Siitiit Is npencum be red. and 
to the same 


resentatives to warrant and forever defend the title 
167 wrainst the lawtul claims of all persons Whomsoever. But a lien is 
hereby retained on said house and lot for the payment of the 
above described note. 

This loth day oft Is br'y, Bre 
nk. S DAUTHAT. 
Witness : 

Ww. i. Woops, 
VM. W. Wooparp 


STATE OF TENNESSEE, 
Lineoln Cound 
x rsonalls appeared ly hore ry Paul |). bovee, t rk oft the COUNTY Court 
of Lineoln County. said State. R. S. Dauthat. th barvainer. with whom ] 
anh pers nally acquainted and acknowl d red thisat he exe uted the fo evolng 
instrument for the purpose therein contained, 
Witness Paul 1). Dav e. ‘ ao eourt, at othe titfis —~Tth dav 
February, TRa5 | 


Yr. a EAIECE, 


> 
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STATE OF TENNESSEE, 
Lineoln f ounty . 
a B. B. Phompson, revister tol end COUNTY, do (" rtitv that the fore- 
rome mstrument is a true and perfect COP of a deed that was received in 


ws +}, 


said othee Febr’v 27th. 1875. and is now ot record in said othee in record 
Book I, pages 452 & 455. 
il in Favetteville. this October Sth. 1879. 


Given under mv hand at office, 
Bb. B. THOMPSON, 
Register. 


LEWIS T. BAATER, CE. 


LEWIS I. BAATER, CTE. 


Know all men by these prose nts that 3 I. - Sir li. have this day bar- 
gained and sold, and do her by transfer a id convey, to C. S. Wilson tor 


the sum of $2,000, paid and to be paid, certain lots situated in the town 


of Favette ville, ¥ Hnesec, and bounded as toll ws: One bounded Onl the 
north by James Vaughan. on the east by the Shi iby ville and l'ayetteville 
turnpike road, on the south DD a street and Tike property ot WW. NX. Wright. 
on th Wes! Dy il 2 | owned Dy \\ , 7. Thompson W wite, 

Anoth r lot hounded Cli thie north yy a street and the property ot I). 
of Holman, On} the Cis bys cl lot Ol I he Johnson, Oli the south by al lot 
of [Louis Bright. qn} the west by the porary rty of * G (;. W oods : and the 
other my undivided half interest in the liv ry stable & ground now oc- 
cupied by i. ee Mi Laughlin, and bounded On the north by the property 
of J. G. Gill, on the east by the property formerly owned by R. Far- 
quaharson, on the south Ly i street md thie property ot So s. Wilson, on 
the Cust by a sireet leading from the square to the Rock bridg : and the 
house and lot now occupied by T. J. Carter for a saloon and bounded 
on the north Dy a street, on the east b Lie property ot B. I’, (s,o0d- 

rich, on the south bv the property of Bob Bonner, on the west 


i i 
io Ly t hie porcine rty of Dean \ Neal, being the setiite house and lot I 
bought ci] Douthat. to have und ia) hold thi same, to the said CS, 
Wilson his it irs and Aassiggnis Torevel t ovenant with the said & ‘, 


es ' , : _ , 
Wilson that I am lawfully seized of said lots, and have a rood right to 


’ 


) , oes — we 
convey the same, I do further covenat and bind mvyself and heirs to 
. } + . -_ 
forever detend the tith » said lots to C.S. Wilson against the lawful 
| . . 

g*i i) — oT iif | “=f bth 
titi ; al ? rscitis., 


\\ [thes THN hand i (| ei Ltie | ” a ! at hin L876, 
mB L. ALLEN. 


, »\% ] ' ' " : 1) i ) , " ’ | ‘\? " ry? 
> 7*m4 *} ‘ Poppe ren } f ‘ | ’ : f f ; i f LtdEN COOLEY 


> yee ; . , +] 
loin (‘ountyv. s | State. | a. bargainer, with whom [ 
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(". MeLaughlin and T. J. Price. tor the sum of 81.000. as . 
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‘ 
4 | ’ ’ 
ctf painted The dered that fhe executed thr ore- 
prypeenn? Tas thie peu }) - ! rit ined 
| |) Doves ' i i ctl cpl tia this l-4thi « . iy] 
Pr. D. BOYCE, ¢ 
f 
th. t wereby certitv that tl 
« ~ 
i ' | i var . wae howk =) CDe- 
\ ristered, together with the ¢ kK = 
|? re i } ™ \ "7 
Favetteville, this Jan’y 15th, 1876. 


Bb. B. THOMPSON, 


& entered « pave 2? of minute book Ff. John 
of said court, Was appotnted sp] commissioner, and was «i- 

eet e on 1: ae 4 
CTUAM) tots KPDOWT ~ Lil NMiilles block. and did on it >] day 


’ : ‘ . ; ‘ — i . | meat 7 . 
Psa. sell at pubis etion the real estate hereimatter de- 


te 


the re prevr't ot sid pechiail COMM Ssloner THULE it) said CUulise 


* ’ fs } " P *3t ‘> : . i ." 
V terin, EYB? meals ntered (oli j age weled ol minute book 7 
| : P anid + ww Lhe Jn] 
OV a stlibsequent adecree Of sald Court, rendered at the -Puly 
: . 
') <i muse, the said speciil Commissioner was directed to) 
: 
’ | } ’ ; 
state ferent tite IMm“i, to Chioree the vendors en 
2s. | ‘ 
wi said) speci ssioner did oon the Bd dav of June, 
‘ i] 
«i | I | rst La} | ' ' | “lit iit m= i} t] ‘ sritiie \‘\ ie 1} 


more, ih order { ry oun fleet said sale in pursuance to 

in considera Tt sum of 8415.00 paid to said special 
dot! erevoy rabister aid ¢ nvev to the sshd \l. |) Hdaamy 
Wilson, their | d assigns forever, lot No. 7, of Miller 

S the stan ie tuated in La woln County, and bounded 
by Kk. 1. Allen's lot, Gill store, running, 160° feet to Far- 

: i 

rt fiviie hort! ryt iti harquarharson - line, to a stake: °F 


4 " i ; ; ‘ F ees . } +E {" 
itl bit «tiie | *) (*T. » rid ( street: Thene raerriy tt? CGT. 


SOHN ¥. Gill. 


~, f 
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STATE OF TENNESSEE, 
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VP rscvryeai is py ret befol & |) Ba f Tie mrtdityV ¢ int 
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of this date. to which reference is here 1 
covenant with said John Y. Gill that 
herem conveyed and have a good right 


“inthe Is unnecum be ¢ cl. ONC jot iis it I"t inatter Sel out, To wit ; 
ils and there is Vet about two vears 


? 


stabl had re 1} lensed for ten ye 


lid thiset <i lease ha- to run betore 


all of our right. title, claim, and 
hereinbefore conveyed property, subiect 
with all thy incumbrances thereml Lan’ 
selves, our heirs, and repre 
sail property herem conveyed to the sa 


‘ , ' . , * P 7 
Sicriis, avaltiist Tie lawtul Cililtin Ob abs }? 


’ 
'¢? 


nade for a fuller description. We 
we are lawfully seized of said lot 
to convey the “ame, and that the 
Said lot and 


it expires, and we herein convey 
interest mn snd leuse, as well as in 
to all our rights in said cause and 
mentioned, We further bind our- 
warrant and defend the title to 
i John Y. Guill, his heirs and is- 


rsons whomsoever, 


\ lien is herein retained on the property herein deseribed to secure the 
. , ; ; . , > : 
pra ment of the notes mentioned, <xecuted for the purchase honey 
Witness our hands and seal< © Oth, Sia 


LT ENNESSEER, 

Lincoln Count 
Personally appeared before me, Pau 

of Lincoln County, said State, M.D. 1 

enainers, with whom I am per- alive ae 

they executed the foregoing Instrum 
Witness my Sand at office this 6th d 


we 
Reed October 6th, S77, at 4 


day. 


17). STATE OF TENNESSE! 
fj eoln ( owl 
l, B.. Thompson, register for said: 


Is th Ute anny riect COP ofa deed thin 


Oth, ISaa, and ts now of record in sar 


. ~) et ae) 
© PPD sw A ede ded. 


M. D. HAMPTON, 
(. S. WILSON. SEAL. | 


1), bovee, clerk of the COUNTY Court 
lampton & U. & Wilson, the har- 
juainted, and acknowledwed that 
for the Purposes therem contaimed, 
i\ of October, INad. 

| PY. D. BOYCE, Clerk. 


clock p. m., and reoistered same 


mntyv, do certify that the foregoing 
as received in mv office October 
thee, Wn record book wis igs prea < 


(siven under my und at othee in Fayetteville this Odet. l7th. Is7%, 


issessinent as nhereimmatt 


Why resis Gt 
ander & Co,, of the State of Tennesse 
to SLAS40 pon the July list f 
made by the assessor of the ith «dist 


Trice mie rand ly Virtue of tin The ri 
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’ 1 
mad said list having been returned 
ternal revenue for ssid district dy 
: : ° ’ 
neeLe sutherent ye scot diil pron wa Ti) 1); 
; 
? , , . 
the said collector, through his denuty. 


Bb. B. THOMPSON, 


, “ 
brecister. 


lL nited States. 


=pecified Wiis made avallist \ CX- 
and county of Lincoln, amounting 
IS67, said assessment having been 


x nh. (how na part (>) the Sth (jis- 


. . Fags ) 
il-revenue laws of the United States. 


, 


mnie | . - 
jlection to the colleetor of in- 


vhereas said assessni nt Was not paid, 


L\ tha silmne hot having been found, 


proceeded 


to make distraint upon 


— 
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the following described property belonging to E. L. Allen, a member of 
said firm of Alexander & Co.: 

176 One lot of land in Fayetteville, Lincoln County, bounded on 
the north by land of James Vaughan, on the east by the Shelby- 

ville and Fayetteville turnpike, on the south by a street and land of W. 

N. Wright, and on the west by land of W. W. Thompson and wife. 

(one lot in Favett vill ‘ bounded ll the north by a street and land ot 
1). r. Holman, on the east by land of Ale Me Johnson, on the south by 
land of Lewls Bright. and on the West by land ot J. 2 Woods. 

One house and lot in Fayetteville, now occupied by T. J. Carter as a 
saloon, ana bounded on the north by a street, east by land ot Ls. I’. Grood- 
rich, south by land of Tobe Bonner, and west by property occupied by 
Drew & Neeley. 

Also an undivided one-half interest in the livery stable and ground now 
oceupied by BE. MeLaughlin, bounded on th north by property of J. Y. 
Gill, east by property formerly owned by Farquharson, south by a street, 
and west by a street, 

Also attract of land in said COUNTS and state, on blk River. formerly 
owned by ( ornelius Allen, deceased, and sold by thie chances ry court as 
lot No. 2, in the case of Wm. Allen vs. R. S. Woodard, executor, and 
hounded as tollows : 

Le oimoing ona pin oak -tanding on the south bank of klk River, 

177 =o the NE. corner of lot No. 1 of said Allen’s land, and running 

the nee north with th north boundars line ot lot No. # 262 poles 

to an elm, thence up the river 716 poles to the beginning, containing 292 
acres, and 158 poles, by survey dated Noy’r 12th, 1872. 

(nd whereas the said collector of internal revenue, through his deputy, 
after having advertised and given notice aecording to law. did offer the 
said property, each tot separate 1 cUlled if) the orde r named. ut public sale. 
as follows: 

At the court-house door in Favetteville on the 24 day of March, 1876: 

Lot No. lo at the miniiaum price of S564, 

Lot No. 2. at the minimum pres of 212.0). 

Lot No. od. at the minimum pores of 414. 

Lat No. tat the minimum price of SIA, 

At the forks of the road near Hamilton’s, in Lincoln County, on the 
2th dav of March, 1876: Lot No. 5 (the tract of land described herein), 
at the minimum price of S1,351.85—in all, the amount of said assessment, 
ine lucding yy nalts ~interest, Take sts, Ane said prop rt hay Ing by en otlered 
tor sale, each lot or tract separately and in the order named, and no person 
offering the amount of said minimum pric for anv one of them they were 
duly declared prune hase for Tie lL nited States, 

Now, therefore, 1, D. B. Clitte, collector of internal revenue for the 5th 

district | Ti nhnessee, tli u riod allowed I> thie internal-revenue 
17s laws of the United States for redemption of said property having 

, xpired, in consideration of the premises, do hereby certify, transfer, 
and convey to the United States all the right. title. and interest of the 
said Alexander & Co. in the said described property, or to which they or 
an ot thy nb were entitled at tive dates Cyl} which th lye ns ot th | nited 
states severally alt iched, to have and to hold the <ame unto the l nited 
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conveyance is to be null and void, otherwise to remain in full force and ef- 
fect, and said Hampton is authorized, after giving ten days’, notice, to sell 
said property cit public sale to the h chest bidder for cash, 


m. LL. ALLEN. 


i 4 
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ot Lineoln ( ounty., sid state, 2 Ls wir 1. th Pits Tht i. with whom | 
ith) } rsonally acathainted, Te ecknowledged that he executed thie lorego- 
Ing inst ment for 1 ttet iis nil d 
IS] Witness Paul D. Box clerk said court, at office this 18 
, > 
iAYVY OFS ‘aD Is i 6 
I 
P. D. BOYCE, 
( Te; 
STATI EF LENNESSEI 
/ ' 
[, B. B. Thompson, register | | county, do hereby certify that th 
foregoing a | Septem §. 1876. at 1.20 O'clock Pp 
| i} | my) \ } lid “i reoistered bow it] with 
Tike icrh = I i i mm) N ? aves 1,2 & Li 


Bb. B. THOMPSON, 
been 


e¢ 


LEWIS LT. BAATER, ¢ 


STATI ENNI 
j ,) f 
‘ ' ' 
i = i \I |? if i} {] i 1) 
; ’ 
. 
me i md paid si entioned, 
' ‘ , 
' Vel i il i ' . i } } ipwoolit 
| ' 
line years ved 1 rs old. 
PEcLirieti K ID i] | titi iN ; ray 


| | 
li} lee : ae ‘ } { ‘ } iti i] ; ‘ y* old 
») } i 
[SZ named Het; om : OU i |, names 
| 
“Valli f ele | | Tee i] rely 
i ¢] 
; 
crit Pye ll‘. as 1 i ' I ; ij |) ' Mi tiie oOur- 
| ?*y , F 7 VA yr 
(pi ™ | i ii i i J i - \ iA 
° s ; i 
ne to i} ti} td) ) Of | ; | ' i] ih I ii Li¢’s ur’ 
+, ; . 
I thi I ‘ =| ‘ii* i 
Rat this anle is made for | ving purp | no other: that is to 
P , ' ~! : — 149 > 
i} ‘ ‘? ' { ' . i> ttit } j ua? ? 


ee 
DECEMBER VD, [S82 
5 
» * 
NI n. U Ss. (list) Tr attorte 
" | Teme ay] m7) ti? | ~ * ; 
= et 
dered fn osalldt Collis | ' 
; 
' 
' 
'y 
J 
; 
i 
Vet iin) [ ™. «lis I ] 
States tf) hy) OTT) i¢ ‘ 
} 
ii Pp rived : 


Wi Upon the tithe I i 

1 the bill. Alexander & Co 
n IS66—7 Th v swe == 
of $3.057.16. The tax as 


ites that more than ten inves 


ves was demanded. This wat 


j 
Le put "adi 


iran pon th renio estat 


. 
tiyil den und or puivi nt «of 
wait) | +} 
P8609. and also on the Lath 
| — i band 
id in tor the Lonited States 
. = os 
' 7. Septem bel ieid. € dey 
| : 
had conveved this p Le 
i 
’ , 
> cit ; ’ 1] - ‘i cul vod in 
' } ; ' e| ' 
: te pe rraars ii} es ¢ i : 
’ ' 
: 
fit | hinted nal aqaerauad 
' | : fiul “= | Ti'~ ihe. | 1 | ’ 
4* . x. ; ar gia To \V ‘ | ] - 
ere litthe understood in this 
Ol) TaNes Were issessect i) 
lection of these taxes. The 
t that tact Phe tith , 


THE UNITED STATES VS. WILSON. Va 


the Government rests upon a lien of an extraordinary nature. The lien 
provided by the law is a lien upon pr rsonal prope rty as well as land, It 
is a lien on property in possession and upon all rights to property de pend- 
ng on contracts ana tbe Ne uted Contracts, it not oniv creates a present 
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It so appears from their face. The law requires diligence of the officers 
charged with its execution, but in the case before us the taxes became due 
and pavable in July, 1867, and amounted to $1,484.70. They were not 
assessed and the penalty and interest fixed until said penalty and interest 
amounted to 81.573.10. a sum larger than the tax. The distress warrant 
did not issue until the 21st January, 1876, seven years after the taxes ac- 
erued, Allen had purchased and sold property in the mean time and the 
rights of innocent persons had intervened. These were great and inex- 
cusable laches (on) the paret of the othe I's of the Crovernment, and whilst 
this may not affect the title of the United States to the property, it does 
hot ald welcvht to its equitable remedy, but. on the COnTrAary, furnishes 

an additional reason why strictness should be required in the steps 
Lye necessary to support the title. 

Unquestionably il demand, On} the part of the collector or his 
deputy, of thi pis ment of the fax, jn nalty, and interest Was i Hecessary 
prerequisite, This ts so mr varded by the United States, for the Commis- 
sioner of Internal Revenue has. bv regulation, provided not only a form 
ot demand buat of the notice which rhitist precede it, There hitist be unde) 
the proviso in section SIS. not only i demand, but it rhitist he preceded 
by a notice of the time when such assessment becomes due and a demand 
for payment. Is the required demand established clearly, satisfactorily 
in this record? ‘The distress warrant recites that “ more than ten days 
had elapsed since said taxes were demanded.” The return of the deputy 
collector says that demand was made on the 2d of January, 1869, and 
also on the second of December, 1875. These recitals are sutticient to es- 
tablish prima facia a demand, but is not this prima tacia case over- 
turned by the proof? There is no record or writing anywhere sustaining 
these recitals. The warrant was issued January 21, 1876, and levied the 
following day. Seven vears had passed between the first demand and the 

‘levy containing the recital of the demand. Ramsey, who was col- 
Lor} lector in 1869, had gone out of office, had been succeeded by 

Mullens, and Mullens in turn had been succeeded by Bryant. The 
deputy collector in 1869 was named Farrar. In 1876 that place was 
filled by Nicks. Ramsey does not prove any demand in January, 1869. 
He says that he made various demands verbally and in writing by him- 
self and by his deputy, Farrar, and that these demands were made trom 
the latter part of [867 through the year 1868. He proves no demand in 
So”, larrar, bryant, and Nicks are not examined to prove il demand. 
[ take it that as complainant’s title on its face rests on the demands of 
January, 1869, and December, 1875, these demands must be established 
or at least one of them \ tailure to do this would not be cured by prov- 
ing other demands, but if it were, the other demands are not sufficiently 
proven, The demand required is not an informal one, a mere dun. It 
must be formal and specitic. The law requires that within ten days atter re- 
celrving his list of taxes from the ¢ ommissioner oft Internal Revenue th 

: 


collector or his le put shall orlye notice th each ? 


I 
14 taxes, to be left at his dw: ling or place ot business, or sent by mail, 


Mm’ rsoll liable to pet's 


“tating the amount ol Lites and cle manding peas ment thereof. j “ae +. 
tion 5184, R28.) The notice must be in writing or print, or it could not 
be so left.or sent by mail, and it must be given in one or the other method. 


Not only so, but it must state the amount of taxes and demand pavment 
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thereof. How could Nicks know or ascertain that these things had been 
done seven years before when there is no record, book, or paper anywhere 
showing the fact, nor proof of any one establishing it? Nor does his re- 
cital that the demand of December, 1875, have any better support. 
Titles should not be divested out of owners and purchasers in proceed- 
ings like these where so much laches, carelessness, and uncertainty appear. 
[t Is hot necessary to discuss the question as to whether il detective prior 
demand would be cured by il subsequent one, made in due form, as in my 
opinion neither demand is satisfactorily established in fact or form. To 
escape this conclusion the district attorney earnestly, ably, and with great 
force argues that the assessment in this case was under Sec, 3253, R. S., 
in Which no such formality of demand is required as in Sees, 3184, 
s 195 3185; that these sections in terms only apply to cases where no 
4 other method is provided, and it is insisted that another method is 
} give 1} in section peded in a Case like this. It Is true the liquors were i]- 
: legally removed, but in this th collector and his deputy joined Alexander WY 
) Co. <All the parties concerned were ignorant of the law applicable in such 
instances, and the letter of the Commissioner of Internal Revenue dated 
fi Keb’y 18, 1876, treats the removal as having been made in an “ informal 
manner’ and notas working a forfeiture of the spirits. They were simply 
taxed as though the removal had been legal. In case of a legal removal the 
taxes should have been paid before the removal, and it was only the tax 
thus due which was assessed. But if | am in error in this, section 3253 
expressly provides that its terms “ shall not exclude any other remedy or 
proceeding provided by law,” and the remedy and proceedings in this rec- 
4. ord are clearly under Sees, 3184—5. 
The conclusion | arrive at 1s that complainant has not acquired title to 
the lands sued for or any interest in them, and as the bill seeks no equity 
save such as would grow out of an ownership, legal and equitable, 
196 of the lands and lots or some interest therein it must be dismissed, 
fut as the assessment of taxes seems to have been valid, and as 
Alexander & Co. were at tau't as well as the revenue officers in the 
matters which led to this litigation, | shall direct that all the costs in this 
litigation incurred or placed thereon by the defendants be paid out of the 
estate of E. L. Allen, for which execution may issue. 


UNITED STATES OF AMERICA, 
Middle Thistrict of Tenn. 

4 Lewis i Baxter, clerk of l'. >. cireult Cour tor said district. do 
hereby certify that the foregoing Is a true, perfect, and complete tran- 
script and copy of the record and proceedings hac in | certain COUSC 
lately py nding in said court, wherein the United States were plaintiffs 
and C. S. Wilson et al. defendants, as the same appear of record in my 


othee. 
Witness mv hand and the seal of said court this Nov’r 1, 1883. 
ISEAL. | LEWIS T. BAATER, CP. 
(I ndorsement on cover: No. 22h | iit lL nited States ra. . S. \\ il- 


son, appellant. M. Tennessee, C. C. U.S. Filed 9th May, 1883. 
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APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE MIDDLE DISTRICT OF TENNES. 
SEE. ; 


Brief for the United States. 


STATEMENT. 


This is a bill filed by the United States for 
the purpose ot remo, ine a cloud Upon rhe title 
of certain parcels ot land situate in the CcoUuntTYv 


ot Lincoln, ‘Tennessee, which had been bought 


226——1 


2 


in for the United States at a sale made under a 
warrant of distress issued by a collector of in- 
ternal revenue, and which the delinquent tax 
payer, as whose property the land was levied on 
and sold, had conveyed to parties, claiming to be 
purchasers bona fide, for value, after the lien of 


the United States for taxes had attached. 


The case made in the bill (pp. 1-4) is this, sub- 
stantially 

That in July, 1867, the firm of Alexander & 
Co., of Lincoln County, ‘Tennessee, distillers, 
were assessed by the Commissioner of Internal 
Revenue in the sum of 33,057.16, whereof 
$1,484.07 represented the tax due by them on 
certain distilled spirits, and the residue thereof 
the penalty incurred by being in default touch- 
ing the said tax. 


On the 21st January, 1876, the then collector 
of the 4th collection district of ‘Tennessee issued 
a warrant of distress tor the collection of said 
tax, which was levied on the 22d of the same 


month of January, by Deputy Collector W. B. 


Nicks, on certain parcels of land in Lincoln 


—) 


County, particularly described in the bill, as the 
property of one k. L. Allen, now deceased, and 


then a member of the firm of Alexander & Co. 


That on the 25th of March, 1876, the land in 


question was sold and purchased in the name of 


the United States. and on the "29th of Septem- 
ber. IS7 7, the then collector conveved the same 


to the purchaser. 


The bill avers that at the time the tax became 
due and payable Allen was seized in fee of the 
said land, and by mesne conveyance transferred 
the title thereof to the defendant, C. 8. Wilson. 
with a secret trust for the benefit of Allen, and 
that Allen was insolvent, and that said convey- 
ance was to hinder and defraud complainant in 
the collection of said tax, and was an assign- 
ment within the meaning of section 3466, Re- 


vised Statutes. 


The bill then avers that one Gill claims some 
undefined interest in one of the parcels of land; 
that C. 3S. Wilson and W. H. Llampton are the 


administrators of Kk. L. Allen. deceased: and that 


4 


Allen lett a widow and several children, naming 
them 

The bill pravs that the conveyance from Allen 
to Wilson be ‘“‘declared fraudulent and void ;” 
that the priority and permanency ot complain- 
ant’s lien be decreed; and that said conveyance 
he removed as ‘a cloud upon complainant's title,” 


and tor reliet venerally. 


The answers, 


Wilson & Hampton answered juintly and sev- 
erally as administrators, and Wilson and Gill in 


> 


their own right (R.., pp ry) ) - 


They claim the right Lo make defense pon the 
injustice or want of equity of the said tax, this 


heme their first opportunity to do Si), 


That in April or May, LS6 7, Alexander & Co. 
had On} hand 2.060 vallons ot whiske\ worth then 
in the market S3.50 a gallon. or 86,695; that 
the tax on the same amounted to 54,750, and, 
not having the money wherewith to pay it, Alex- 
ander & Co. applied to Deputy Collector larrar 


tor permission to send the whiskey to Memphis, 


which was granted on condition the firm gave 


bond and security to pay the tax so soon as the 


spirits should be sold in Memphis. 

The condition being complied with. the spirits 
were sent by waggon to Huntsville, Ala., a dis- 
tance of 30 miles. to be thence shipped by rail 


TO their destination 


That, on arrival at Huntsville, the whiskey 
Was deposited nan old insecure and ~ Very open” 
frame warehouse near the railway station, it be- 
ing the purpose to ship the property by rail the 
next day; but on its arrival it was seized by the 
colleetor at that point on the cround that the 
packages contained more proot cvallons than the 


assessmetlit ealled tor. 


It turning out, however, that the spirits were 
‘substantially as originally gauged” the “ charges” 
were “dismissed” in a tew days atter the seizure: 
but the Commissioner of Internal Revenue or 
the collector refused to allow the whiskey to be 
put in a more secure place or be shipped to 
Memphis, and appointed an agent ‘‘one W. M., 


Alexander.” to sell it. from time to time. 


6 


That, there being only a local demand for 


whiskey at Huntsville, the selling it occupied the 


interval from May to December, 1867, during 
which time the quantity sold was 850 gallons, 
the rest havine been /ost to the Government, 
which received about 52,800 on spirits worth 
$6,700, leaving a balance of 31,400 ot the tax 
unpaid, which, with 5 per cent. damages and 
interest at 1 per cent. a month, constituted the 


claim for which the land in controversy was sold; 


That Alexander & Co repeatedly asked ‘‘the 
Government agent” to ship the spirits to Mem- 
phis or remove them to a secure building, inform- 
ing him “they were being stolen from the old 
warehouse,” and that the agent replied he knew 
it was so, but ‘‘that his orders were that it must 


remain where it was.” 


Respondents Say that In conseq tence ot the 
Injustice ot the Government’s demand, Collectors 
Ramsey, Mullins, and Bryant refused to enforce 
it until the latter was compelled to do so bya 
special agent of the Department after a lapse of 


é‘ nearly nine vears,” and that if complainant's 


demand is enforced at all it should be only to 
the extent of 41,484.70, and that if interest is 
allowed it should only be at the rate of six per 
cent., inasmuch as the notice required by law to 
be given, before the penalties of the law could 
attach, was not civen ‘until just before the sale 


of the lands referred to in complainant’s bill -” 


Respondents say that between 1867 and 1876 
Allen was amply able to pay the demand, and 
that it was ‘cruelty * to him to hold up the claim 
for nine years, ‘‘as if it was never to be col- 
lected,” and then entoree it with the heavy pen- 


altv added: 


Respondents do not admit the amount in the 


bill touching the assessment and proceedings 
leading to the levy and sale of the land, and in- 


sist upon strict proot ; 


Respondent Wilson protests the bona fides ot 
the conveyance from Allen to him, and that when 
it was made he had never heard of complainant’s 
demand, which had “‘slumbered” in the collector’s 


office at Shelby ville “tor nearly nine vears.” and 


os 


that Allen never believed that “so unjust a de- 


mand” would be enforced: 


Respondent Wilson denies that Allen was in- 
solvent on 14th January, 1876. the date ot the 
deed from Allen to him. or that that deed was a 


oveneral assignment within section 3466, Revised 
Statutes. 

The answer then (woes into SOTNE particulars 
touching one ot the parcels ot land and SOTne 
other matters which are not material Lo the ques- 


tions arising on this appeal. 


The widow of Allen, Alice Allen, also an- 


swered (pp. O—] ] She sets up Pa | paper signed 


by Wilson and hearing even date with the deed, 


in which it is recited that the deed is given as 


counter indemnity tO Wilson “as indorser ot 
Allen’s paper. She denies all imputation of 
fraud in the deed, and insists that the deed being 
a mortgage only , she is entitled to dower out of 
the land conveyed, that her right in that behalf 
is paramount to the claim of the Government, 
and that she has instituted suit to have her dower 


admeasured to her. 


| 


The heirs and children of Allen answer by 
guardian ad litem (p. 11). 

The cause was brought to issue by a replica- 
tion (pp. o-. oak 


Testimony Was taken On both sides. 


Complainant's Testimony. 


The Government showed by two witnesses, 


N. J. George and James D. Tillman (pp. 1S—21), 


lawyers residing in Fayetteville, that KE. L. Allen 


was insolvent at the time the deed to Wilson was 
made. and that that deed embraced all the real 


estate in which Allen had an interest. 


W. M. Woodcock, collector ot internal revenue 
and successor ol (Collector bryant, under whose 
warrant of distress the land in question was 
seized, was also examined by the Government 
(pp. 46-54) to prove the assessment against 
Alexander & Co., the issuing and levy of the 
distress warrant, the death of Deputy Nicks, and 
that the signature to the return on the warrant 


was the handwriting of Nicks. 


10) 


Witness says that the records of his oftice do 
not show that the notice and demand required by - 
section 5184, Revised Statutes, were issued, and 
produces forms of the demand and notice, and 
says that the regulations do not require a minute 
of the date of issuing the notice to be made on 
the assessment, although it is his practice tu make 
such minute. Witness says that it appears from 
the condition of the records in his office that his 
predecessors, Ramsey, Mullins, and Bryant, ‘‘omit- 
ted to file very many records and papers which 


should have been filed.” 


Joseph Ramsey, sometime collector, was ex- 
amined (pp. 57-59); savs he knew the firm Al- 
exander & Co.; that they were assessed. in the 
sum of about S2.800, and that— 


For and on account of said assessment a lot of 
whiskey was seized at Huntsville, Ala., and the same 
was subsequently released, and at the request of the 
firm I appointed Wiley Alexander to sell the same and 
pay over the internal revenue into my office. Wiley Alex- 
ander afterwards informed me that he had sold said 


whiskey, and be paid me about fourteen hundred 


dollars, leaving a balance of about fourteen han- 


1] 


dred dollars behind, which he retused to pay, say- 
ing that the Government had on former occasions 
swindled the firm by seizing some whiskey of theirs 
in Alabama, and had sold the same; that he had 
the money in his hands, and intended to protect 
the firm and his boys. 

| | made repeated demands of the firm for said 


balance of assessment. I made the demand as col- 


| lector. I made the demands in writing and ver- 
bally. 

f | often made the demands myself, personally, 

. and through my depaty, Samuel Farrar. 


The demands made by me in writing were ad.- 


dressed to the firm of Alexander & Co... and I made 


verbal demand for the payment of said assessment 
ot Lee Allen, one of the firm, and | made frequent 
4 demands of Wiley Alexander, who was the father of 
two of the firm, and he having sold the whiskey as 
above stated. These demands were made from the 


latter part of the year 1867 through the year 1868. 


(on cross-examination. the witness savs that he 


does not recollect the requirements of the regu- 


lations as to demand and notice. but is satisfied 


all the requirements were complied with, and 


that none of the parties ever said he had never 


received “the demand or notice” when he made 
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personal demands: savs he 1s pretty certain his 
statement is correct because his attention was 
“particularly called to the matter” and he had 


A * orood deal ot trouble about dy 


Says he went out of office in July, 1869; thinks 
he was “instructed to hold the whiskey at Huntsville, 
Ala., and sell it for the purpose,of paying the taxes 
due, amounting to about S2,800°” Says he ap- 


ir 
oo 


’ 


pointed Wiley Alexander his agent and agent of 


Government to sell the whiskey at the request of 
thre firm and On the recommendation ot Beardon, 
the assessor at Fayetteville. Thinks Deputy 
Collector Farrar did give Alexander & Co. a re- 
ceipt for the tmHAaxes on their gviving a bond and 
mortgvage tO secure payment ot taxes after the 


whiskey should be sold. 


Respondents’ Testimony. 
The respondents introduced evidence, both 
testimonial and documentary. 
Wilson testified as to the particulars of the 


transaction of the deed to him from Allen (pp. 


15-17). and stated that Allen offered to have a 


13 


suit brought to enforce witness’s lien at his own 


expense, and that his offer to do so sprang from 


a desire to have witness ‘‘get ahead of the United 


States (Jovernment,” whose claim he regarded as 


“orossly unjust.” 


Respondent Hampton (pp. 17, 18) testifies as 
to Allen’s solvency, and says his credit was good 
up to the time the distress was levied. He also 
testifies with some particularity as to his claim to 


one ot the parcels of land. 


WS. Alexander | pp. HO—65) states that him- 
self and Allen and N. B. Alexander constituted 
the tirm of Alexander & Co.,. and that of the 


three he alone survives. 


That in the spring ot ISOG, March or April, 
Alexander & Co shipped LO Huntsville, by 
WaLOTS, HS) barrels ot whiskey, LO he sent to 
Memphis by rail trom that point; that Z0 barrels 
were sent to Memphis and seized there by the 
United States: that the remainder were seized in 
the same way at Huntsville, where they were 


stored with a shipping commission merchant 
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near the depot of the Memphis and Charleston 


Railroad, to be shipped immediately to Memphis. 


That there was no local market for the whiskey 
in Lineoln, and the firm was desirous to realize 
on their stock on hand that they might go on 
with their business, not having the money to pay 


the taxes. 


That Farrar, the deputy collector of Lincoln 
County, took their bond with security for the 
amount of the taxes and gave them receipts in full, 
which are on file as exhibits of his deposition be- 
fore the Claims Committee of Congress; and this 
arrangement was made after consultation with 


Assistant Assessor Bearden, Farrar’s father-in-law. 


The seizure was made on the charge that it 
contained more proof-gallons than the assess- 
ment covered, but on being regauged the excess 
was so small that the whiskey was released, there 
being no evidence of fraud; but, as the Commis- 
sioner was of opinion that the removal from the 
place of manufacture was irregular, he made it 


a condition of the release that the whiskey should 


remain and be sold in Huntsville. 


. 
: 


— e 
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Collector Ramsey appointed W. M. Alexan- 
der, an old whiskey dealer, agent to sell the whis- 
key, which he was several months in doing. He 
realized about 33,200, of which about 52,700 
was applied in part payment of the tax, leaving 


a balance of some $1,400 due the Government. 


Some thousand or twelve hundred gallons of 


whiskey were stolen. He complained again and 
again to the revenue officials that the whiskey 
was being stolen, and repeatedly asked them to 
remove it to a safer place. ‘There was no leak- 
age from the barrels. Is shown Exhibits A and 
B (p. 52), being form of notice of assessment and 
demand for taxes, and says he never received in 


anv manner anv such notices. 


On cross-examination he said the whiskey re- 
mained after seizure where the firm had placed 
it before. and that W. M. Alexander was the 


father of witness and N. B. Alexander. 


Can't remember what disposition E. L. Allen 
made of the whiskey that was taken to Memphis. 
W. M. Alexander (pp. 63-65) says he was em- 


ployed by Collector Ramsey to sell the whiskey, 
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which he was several months doing. It brought 
$3 or 33.25 a gallon; the gross amount of sales 
being $3,100 or 83,200. He noticed that the 
whiskey was disappearing very fast, and so rep- 


resented tO the revenue ofhicers. 


The place in which the whisky was stored was 
‘a large open room, which was not locked in the 
day-time.” Could always go to the whiskey 


whenever he desired, without unlocking any door. 


Decree. 


Upon this state of facts the learned circuit 
court dismissed the complainant's bill (pp. 75), 
tor TeASOTIS fully stated in titi opinion to he found 


in the record (pp. 16—(¢9 


«rounds of Appeal. 


ln support of this appeal it is insisted that the 
learned Court below Wiis ii error in holding (1) 
that the equity of complainant’s bill is met and 
overcome by the dhhiswers, and (2) that the bill is 


not sustained ly proot. 
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Argument, 


It is an undisputed fact in the cause that by the 
assessment list for July, 1867, the firm of Alex- 
ander & Co. was assessed in the sum of S1, 184.70, 
and that by the 21st January, 1876, the date of 
the warrant of distress, the tax, with the acecre- 
tions of penalty and interest, amounted to 
$3,057.16, and that for this amount the land in 


question WAS distrained Lpp. 18—50)), 


lt is also undisputed that Alexander X ( 0. were 
at the time of the assessment distillers in Lincoln 
( ‘ounty, Tennessee, and had produced the whiskev 


on which the assessment was based. 


‘The whiskey, as WC have sSeCh, Was removed 
from the distillers where it was distilled in April 
or May, IS64, as the answer ol Wilson and 
others informs us, for the purpose of being taken 
tO Memphis to be sold, there being little or no 


market for it in the place where it was made. 


From the moment it left the distillery it Was im 


delicto. under provisions of law now represented 


>? 


pea’ 


1s 


. ‘>. ‘ yc —y ) ° ’ 
bv sections 73 and 38271. Revised statutes. 
Section 5253 is in these words: 
The tax upon any distilled spirits, removed from 
the place where they were distilled and not de- 
pos ted in bonded warehouse as required by law, 
shall, at any time, when knowledge of such fact is 
obtained 1 the Commissioner of Internal Revenue, 
be assessed by hi » upon the distiller of the Saihe, 
and returned to the collector, who shall immediately 
demand payment of such tax, and, upon the neg 
lect or refusal of payment by the distiller, shall 
proceed to collect the same by distraint. But this 

hall not exclude ther remed | 
Provision Shalit nob exciude my other remedy oO 


proceeding provided ts law. 


And section 5271 eChnactits that ‘every distiller 
shall provide, at his own expense, a warehouse to 
be situate on and to constitute a part ot his dis- 
tillery premises, and to be used only for the 
storage of distilled spirits of his own manutact- 


ure until the tax thereon shall have been paid 


» ¥ . 


Not Onir Wis t | ' maiN due ah Alexander X Clo. 


collectible by summarv demand and by levy, on 
failure to prety immediately atter such demand, 


but it Wiis clearly liable TO he declared torteited 


ef 
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to the United States under section 3299, Revised 
Statutes, which provides that ‘all distilled spirits 
found elsewhere than in a distillery or distillery 
warehouse, not having been removed therefrom 
according to law, shall be forfeited to the United 
States,” it being a concessum in the case that there 
was no warrant of law whatever for the removal, 
That the collector consented to the removal did 


not redeem it from criminality. 


That the VW hiskey Wiis wn deglu tow hen it reached 
Hlunts\ ille. that the distillers were in mora touch- 


ing the tax, they and those claiming under them 


are estopped to deny. The evidence Of one of 


the firm shows that the whiskey was released from 
the seizure at Huntsville on a condition pre- 
scribed by the (‘ommiussioner ot Internal hKeve- 
nue, namely, ‘that it should be held at Huntsville, 
Alabama. and there sold out.” its removal in the first 
instance being an irregularity (W.5. Alexander's 
dep., })}). Ol, 6? ). and (‘ollector Ramsey deposes 
that "2s thie request oT the hrm “ he appointed 
Wiley Alexander to sell the whiskey and “pay 


, 


over the internal revenue into mv [ his] ofthece.’ 


PHU ke SEE RR he 


Ji) 


(Depo.. 1). ay lf also clearly appea&rs that 
Wilev Alexander was the father of the two mem- 


‘ 


bers of the firm of Alexander & Co. bearing that 


rretLiiie 


it bemg rhs prove OY one ot the concern of 
Alexander & C'o.. examined bv the detendants in 


,; ' , . 
this CALLSE, that wa rr lease or the seizure Was 


+ * } 41 } * ° 
on condition that the whiskev should be sold in 
*7 ‘ , . 3 . 

Huntsville abd The TaN To (ott Ot the proceeds, 
; . 1 } } 
i] _ hardly Open rod Tike detendants ce contend 

wre that a preliminary demand was antiine To 

; ,* . H : 
make valid the seizure of the real estate tor the 
verv same tax in IS<¢ | hat Compact, tounded 
the Valuable eohnsiMeration of a condonation 
4] . SS eee a ot en } hisk ’ liab] 

oOrThe torrerture to wine rhe wWhiskKe\ Wis L1avIe, 
L to Cli Host formal demand and re 


— . 
lhe transaction constitutes as colmptete 


i sre TDD) 1h) GSTs | pre j jy pats is the mind Cun 


i 4] ; 
Loam, i ippears as part ana parcel of the ir- 
7 ae ; ) — 
regular proceeding of removing the spirits that 
Alexander & Co. gave the colleetor of the dis- 


trict security tor the payvinentl ot the tax out of 


: 


. 
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21 
the proceeds of the contemplated sale in Mem- 
phis. 

Now, even taking the ground assumed by the 
learned eourt below. that the seizure ot the land 
In question was under sections 3184 and 3185, 
Revised Statutes.* we respectfully maintain that 


in the tace of the atoregoing facts it does not lie 


in the mouth ot these delinquent tax-payers or 


those claiming estates and rights under them to 
set up want of proof of notice of the assessment 


or of demand ot payinent, 


But there is satisfactor) proot of all the no- 
tices required D\ law, in the recitals to that 
effect in the warrant of distress, the presumption 
being that all official acts are done in the w ay 
and with the concomitants which the law says 
shall attend them. ‘This doctrine has received 
the repeated recognition of this court (U.S. wv. 
(‘russel. 14 Wall.. _ ij. > ). Ross. 92 UU. S . 284: 


Rosenthal v’. Walker. I1] i. .. 185. ) 
lt is not correct, as stated in the opinion ot the 


* Vide Appendix. 
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ya fae prool is over- 


‘ji thie i? \ lence 


fhe answers Tusti he 


’ 


.* 7 
ind not as evidence, 


j i ij ' 
if j pol posstoty Tit 


TPE PeCaTH fh BIOTIC, 


j , 
swear. pias — Ji ii} (VP) - 


ti | mever Tec \ ec 
, A and 8 (dena. 62> 
; ; 


ye 
Of del 

4 | 

> 
mv oF these events 


iv cas to demand and 


complied with The 


; 


-ot this witness amounts 


face of the legal presump- 


proved to have been done 


‘y*] 


Cr acta, 


ev ised Statutes, makes 


prenia ili evidence ot the 


_ 
oS 


wr 


~~ 


——> 
*. 4 = 


<. 


oP 0. 


‘)*? 


ae) 


facts therein stated; ” and, furthermore, provides 
that if the proceedings of the ofheer as set forth 
in the deed have been substantially In accord- 
ance with law, the deed shall have effect. 

To Sa \ that there has not been a substantial 
compliance with the law in this Case 1S, it SCeCTUS 


TO us, To shut one's eves as To the Tracts. 


But the learned dve Of the Court below 
seems To have been astute to fini reasons for 
dismissing the bill. Tle proceeds on the ground, 
always discountenanced in this court, that the 
collection of the revenue may be frustrated by 
the laches of officials lt vet be that hard cases 
will Occur D\ entoreimeg the rivorous rules laid 
down by this court, but it is better that individ- 
uals should sutter, occasionally, than that the 
public credit, hav, e+VeEll the ver\ existence ot the 
(y,overnment should he endangere AL, Indeed the 
court below is strangely at fault in saying that 
this suit is the first opportunity that has been 
oftered tor contesting the validity oft the said cs- 
sessment or levy, seeing that section 5226 ex- 
U 


pressly provides that the cl erieved fax-paver 
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rie \ appeal to the ¢ ommissioner ot Internal 
Revenue. Having this privilege of appeal. it is 
remarkable that Vk xander & Co did not avail 


themselves of it, if they had been illegally dealt 


with 


hat the deed trom Allen co Wilson raises ra | 
cloud hppa the (aovernments title does not admit 


ol question, and Is nowhere denied. 


Wi respecttully submit that the decree Mist 
by revi reed. 
WM. A. MAURY, 


[ssistant Attorney-General. 
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APPENDIX. 


, 


SECTIONS 3184 AND SISSD REVISED STATUTES. 


Sec. 3184. Where it is vot otberwise provided, the 


collector shail in person or by deputy, within ten days 


after receiving any list of taxes from the Commissioner 


of Internal Revenue, give notice to each person liable 


to pay any taxes stated therein, to be left at his dwelling 


or usual place of business, or to be sent by mieul, stat 


ing the amount of such taxes and demanding payment 


thereof. If such person does not pay the taxes, within 


‘ ten days after the service or the sending by mail of such 
os notice, it shall be the duty of the collector or his deputy 
" to collect the said taxes with a penalty oft five per 
rs centum additional upon the amount of taxes, and in | 
terest at the rate of one per centum a month. 
: apne | 
' Sec. 5185. All returns required to be made monthly | 
by any person liable to tax shall be made on or before H 
the tenth day of each month, and the tax assessed or | 

, due thereon shall be returned by the Commissioner of 


Internal Revenue to the collector on or before the last 
day of each month. All returns for which no provision 
is otherwise made shall be made on or before the tenth 
day of the month succeeding the time when the tax is 


; due and liable to be assessed. and the tax thereon shall 
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Supreme Court of the United States. 
OCT OBDBE Ss Te rd., 1LSss. 


No. 212. 


> - SPRAIGUE, SOULLEE, AND COMPANY, OWNERS OF THE 
?- STEAMER “SAXON,” PLAINTIFFS IN ERROR, 

| 

: 

| JOSEPH J. THOMPSON. 

i 


IN ERROR TO THE SUPREME COURT OF THE STATE OF 
GEORGIA 


HENRY B. TOMPKINS, 
Of Counsel for 
Piaintiffs in Error. 


A 
‘ 


SUPREME COURT OF THE UNITED STATES. 
OoOmcrToBRZwRNRr THERM, is5es. 


No. 212. 


SPRAIGUE, SOULLEE AND COMPANY, OWNERS OF 
THE STEAMER “SAAQON,” 


Plaintitix un le ror. 


JOSEPH J. THOMPSON, 


Lh he ndant WT Krrop 


IN ERROR TO THE SUPREME COURT OF THE STATE OF GEORGIA 


STATEMENT OF THE CASE. 


In August, ISN], the steamer * Saxon,” owned at the port of Phil- 
adelphia, in the State of Pennsvivania, was engaged as a licensed 
coaster plying between Philadelphia and the port of Savannah, Ga.,, 
having is her Mast: rone SS, W Snow, who Wis duly licensed under 
Title 52 of the U.S. Revised Statutes both as a master of a steam 
vessel ana is a pilot, The pilot's certificate was issued in November, 
IS80, at the port of Philack Iiphia, “forthe Atlantic coast,” but did 
not specifically ineluc Tybee bar and the Savannah river. 

Cr th Lugust, ISS], whil said steamer * Sayon ze Wis on her trip 
from Philadelphia to Savannah, and while off (‘ape Romain, on the 
coast of South Carolina, she was spoken by Joseph J. Thompson as a 
pilet for Tybee bar and Savannah rive rm. othe bye Libtaeeit first pilot to 
temele r his Services to the master of said “tenner on tive “aid trip to 
Savannah. That said Thompson was duly licensed as a pilot by the 
(Commissioners ot Pilotage for the State of Cre orga. “ut Savannah. for 
Tybee bar and the Savannah river, and was also licensed by the local 
a). s Inspectors, at Savannah, tt conduet steam Vessels over ‘Tybee 
bar and up the Savannah river. 
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That Thompson hein j advised of the departure of the “Saxon” from 
Philade lphia ment purposely lo meet her. fe nde red his SErvices and they 
were refused. 

That the steamer had procure dthe services of Walter W. Smith, a 
pilot duly qualified by Stat and United States authority, as was 
Thompson, to pilot said steamer r ‘gularly into and out of Savannah, 
and who was THe rcontract and pra trom the time said vesse| lett Phila- 
delphina That tne master of tthe said steamer “°° Saxon” had been 
notified by said Smith to stop at Martin’s Industry Lightship and 
take on said pilot. On the LOth day of August, ISS, said steamer 
arrived at said lightship and took said pilot, Smith, who brought her 
over the bar and up the Savannah river. That said Smith had con- 
tinned as pilot of said steamer from aid 10th August, ISS1, till the 
time of trial, on 10th June, 1882 

lt was further admitted as evidence that Cap Romain is north of 


thre port oft ¢ harleston. ss, ( mia that \Mlartin’s [ndustry Lightship is 
south of Charleston and north ot TEvbee bar. Phat said Smith was in 
Savannah when the “Saxon” left Philad Iphia, Was not piloting the 


said SLeaine! whi i she Wiis Spoke ry tN Lhompson, but met th steamer 
afterwards by contract, and taken on board by tae master. 
hat the sum of 393.17 was the proper pilot charge if Thompson 
wim ontitied: to anything 
Attention ts specially directed to thes pomts 
ait “Saxon Was a coastwis steamer, whose home port Was 
Philack pola. 
Sh Wiis pir ing regularly between Philade Iphiia and Savannah. 


2D. Dhiat fhe services of the 


pilot Thompson wer tendered off Cape 
Romain. which is north of the port of Charleston off the South Car- 
= 
Ona Const 
1 That the pri lent sspniti vas in the reguiatl employment of the 
Ra XKOon ” ta Di hey iti and “it of thy port ot Savannah. on he r reve 


ular trips between Philadelphia and Savannah; and that he awaited 
hie r coming (otitis { thy Dy be oOnr on this trip and piloted he > =. 
Savannah 
) hat the \laster of the “Saxon” was revularly lieensed is \las- 
; | 


ter of i sTCnmn Vessel, ana as i pilot for thr Atlantic coast by the U. >. 


Ps peclors il his hom port 


Hh. Lhat the Ni aste rs of steamers of the Ocean Steamship Company : 
whose tom port Is “ivannah. have Iie nses is pilots up and down the 
‘ . 
river ane ovey Pv bye bys i i} zz Wiis Tho) c*\ dence qT admission ‘is ce 


how the Ocean Steamship Co npanyv s vessels are piloted when thes 


Persie T .¥ \\ Vork. co] ore! \t| inti ports, to which thi \ trade. 


Ph ction was be rut bv attachment ina Justice (‘ourt at Savannah 
against Spraiwue, Soullee & ¢ mpanv as owners of steamer ‘ Saxon,” 
and the steamer attached on the ground that the owners resided out- 
side of the State of G Orga. if athdavit for attachment stated : 


= That Spraigue, Soulles @w % ; composed of certain Sprague and 


Soutlee, and certain party = UDNKNOWH TO deponent, ure rnc Lyte d. etc... 
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* * * that the: said firm of Spraigue, Soullee & Co. reside out of 


the State of Georgia.’ 


In Greorgia, suits by attachment or othe rwise against firms need not 
set out the individual names of each partner; but may be brought 
against such firm in its firm name only. Code of CGeorgia, Sections 


1SUS and Sou And in this case the bond to dissolve thi attachment 


and rt lease thie steniner, Was vivel Lys thie AtTLOrnevs ¢ mploved by the 
local agent at Savannah, Win Hunt f Se aflidavit by H (’, Cun- 
ningham hereto attached in appendix, p. ZO 

On the hearing betore the Justice Court, judgment was given tor 


Tie plaintiff, dose ph a Thomp- mm. ol the full Amount claimed, on-— 


' I P 
day of October, LSS] his Wiis appealed te the Sup rior Court of 
(Chatham county and came on to bi heard by the Court on an agreed 

' , ‘ 
statement Of tacts. (On loch .une, PSSZ, the ido nt of the .lustice 


(‘ourt was set aside and a ju lrment for the <aid owners of the steamer 
"Sa XOU * rendered, from this decision a writ olf error was taken to 
rive Supre me Court of Greorgtia, the highest uu liate Court of the State 


and the judgment of thi SUperiol (court of Chatham county reve rsed, 


‘i> 7 ao | tort iT} Tie COPPEEDTOT) oT Tre —shtal SSubppre rite { qtr if} i‘) (reor- 

ah Reports, pevinhnine at p Ou lis Opinion is set oul timate in the 
’ i wf 

é LSC rip col Cie it ord of this Case, beginning al }. Ld, 


a Lhe (court below erred net rivitiv tiddvment for the plain- 


_ : * ; . ‘ ; ° 

filis nerror, on the vr und i it the LolZ section of the ( cvcke ‘>t (;eor- 
i | P : | .s ° 64 : 

via, under which defendant in error brought his suit. is “ annulled and 
: 5 99 fs . a + + , : ' ' 
abrogvat i] i) sCegvrion teed é (or thi tt vised Statutes of thre [ nited 
States 

; Th ( yt | ’ ; ' " ’ _ .» — " , t ’ " lay 

he ihe Ourt DeliOw erred in not giving a judgment tor the plain 
tiffs in error, on the ground that section lolZ of the Code of Greorgia 


ix ‘annulled and abrogated ” by said section 4237 of Revised Stat- 
utes so far as it diserimimates avainst steam coasting vessels, DY requir- 
ny thy mn te aces jot ALIN pda ior the services of pilots, re ndering their 
services to such coasters sailing between the ports of Greorgia and the 
ports of all other States, whil excepting such coastcrs as sail between 
Seite ports of (a oOreria ana tha }) mts of South Carolina or thi ports ot 
(reorela and thie ports rT | lords 

.) Lhe Court erred in rheot cIVING ldvinent in lavor of said plain- 


tiffs in error. on the cround that said section 1512 of the Code of Ga. 
is in conflict with and rendered = oul and void by see. 4401 of the 
Rev. Stat. of U.S., in so far as said see. of the Ga. Code att mpts to 


4 


juthorize any pilot to tender his services to, or to sue for rejecting such 
al rvices, thy Inuster or owners of an coast-wIise steam vessel. 

}. Phe (lCourt err ' in nei rivillY judgm«e nt in lavor of! the plain- 
itis in error, On thie rround that the Cotnine reial clause of the 


{ 
Constitution of the United States (section 8, paragraph 5, article 1) 


i 
e 
& 
rE 


4 SPRAIGUKE, SOULLEE & COMPANY, & 


. VS. JOS, J. THOMPSON, 


is in confliet with and renders null and void the said section 1512 of 
the Code of (reorgia, in that said section lol2 of the Code 
of Georgia permits all vessels and water-craft, of whatsoever kind or 
tonnage, to enter and depart from the several ports of Georgia, coming 
from or sailing to any of the ports of South Carolina or Florida, while 
said sec. imposes certain conditions, assessments and burdens upon 
vesse|s anf stmilar charact r ane honnave <ailing between the ports of 
Greorgia anna ul other Horts wt thi Late (| Stutes and foreign countries. 


>. Phe Court erred in not giving judgment in tavor of said plain- 


tiffs TT eTror, on the vround That par, . £20. cea OQ t of the hederal 
Constitution is in conflict with and renders null and void see. L512 of 
the Code of Georgia. Said Constitutional provision being: “ The cit- 
izens of each State shall be entitled to all privileges and immunities 
of citizens in) the several Stat — 

h. The ( ‘ourt erred in) Hyeot ori \ bey nmdement for the plaintiffs in error, 
on the ground that said see. 1512 of the Code of Cia. is obnoxious 
to, and rendered null and void by, the l4th amendment to the Federal 
Constitution as follows: “No State shall make or entoree any law which 
shall abridge the privileges o1 immunities of citizens of the United 
States; nor shall anv State deny to any person within its 
jurisdiction the qual protection ft its laws.” 

7. I he Court erred ino not: giving judgment for the plaintiffs tn 
error, on the ground that) seetion 1512 of the Code ot Georgia ts 
obnoxious to, and rendered null and void by. art. 1. section 9, pars 
of the Constitution of the United States. which provides that: * No 
preference shall le rive i bry atin regulation of commerce or revenue 
to the ports of one State over those of another. ’ ' a 


lil 


bitibl EIN FLAW POINTS. 


All the sections of the | ™. it vised Statutes ana of the Cock oft 
(seorgia lye aring Li peon) the questions Tn this case are set torth in thy 
appendix fa this parapelai t. iy winnie on pruigre lb, 

This Court is now asked to reverse the decision of the Supreme 
C‘ourt of Greorgia: 


Section Lot? of the Code of Georgian is the onlv law under which 


Thompson, the dete ndant in error, has a right to maintain the suit 


against the plaintiffs in error tor the tender of his services as a pilot. 


his section, boll, of the (reorgia Code, is as follows: 


“Any Person, IMnasfer or conimanaer of a ship or Vessel, bearing 


towards aney «ot Thee ports or harbors Ot this State, ercept COMETS ii this 
Nigh, . and i, fortes ii ait po! ix ‘ij fh, ‘ “/ fs sane thi vise Ol Nouth (vrolina. 


; ' ; . 7 , a 
and betireen the ports af this State and th 7a } fapy wd. and whe retuse 


te recelve rt | pilot (oT) board, shall 


Hable, on his arrival in such port 
of this State, to prea the first pilot Vno mas have offered his 
outside the bar, . 
law for such vessel.” 


services 


the full rate of pilotage established by 
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Section 4237 of the United States Revised Statutes, sav 

“No regulations or provisions shall be adopted by any State which 
shall make any discrimination in the rate of ptlotage or half ptlotage 
between ve <se]s satling between thi ports cyt ditters nt states, or any 
cis ‘rimin ition souraiust Voss ls pr pre at d ith whol or 10 part by steam, 
or against national vessels of the United States ; and all existing regu- 
lations or provisions making any such discriminations ar annulled 


and abrovated. 


it l- LITA pst OL that these [wo sections should both have Vitality 


' ;' a isis 
Vhiat ( onyvres- huis | ver, under thre eommerctal Clause of | nited 


States Constitutio mera. regulating pliotage Is not an open ques- 
Pion Nor does i iftter } such law Is piss (dj alter a State Statute. 
In cas of confiiet the Stat V must be set psicle 


hive Lj. Se o4% , \\ bison Vs Vii \ imee., 
Is Wall 236: Ea parte MeNeill 


ly Howard 209: Cooley vs. Board of Wardens 


: a . 
li section #¢2-9¢ of lt Vis d Statutes is alic how. and to what ex- 


’ 


\ 
tent. does it invalidate section Lolv of the Code of Georgia: It savs to 


the extent of ann Mag and adoroga ait mt vulations or Provisions 


ise) bintnatine 


|. Between vessels sailing between the ports of different States. 
elgainst sTa*sati) Vee is. 


+>, Aagainst national Vessets of Thre | nited States, 


Lh leur i] (chief ustics (ot tye “Supers thie (court of (reoryvia, 1 
ave rruling and reversing the Opritan of the Court br low, held that 
the effect of seetion 4237 of Revised Statutes was not to let in vessels 
sailing between the ports of Pennsylvania and Georgia without pay- 
ment of pilotage fees, because section 1512 of the Georgia Code 
allowed vessels to come in tree of pilotage fees when sailing between 


I (ar ina ard (1 mrorin } lorida ana {; le Te but thiat its effect 


} ad - i ; 


Soutl 


Wis to TIX The sain DE tT hare i}? i the South ( arolina or Florida 


So that the effort of the P nnsVivanlia Vesse l to ret re lie ft from pilot 
cehnaryecs Im posed 1» Tih laws (>) (reorgia Lhpon it. but not upon 
conusters piving between ports of the State of Ceorgta, Lb. iween 
South Carolina and Georgia, or between Florida and Georgia, was not 
to obtain the relief, but to get a judicial opinion that the same burdens 
should also be extended to the Georgia, South Carolina and Florida 
Cousters, Not that the discrimination shall be “annulled and abro- 
vated.” so asto favor the less tavored: so as to extend the rights, 
privileges and immunities to citizens of Pennsvivania that are accord- 
ed by Creorgia to hnerown eitizens, to citizens of Florida ors uth (‘aro- 
lina; so as not to deny to citizens of Pennsylvania, carrying their prop- 
erty into Creorgia, the equal protection of the laws from levies and 
assessments that are given to citizens of Georgia, Florida and South 
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Carolina; so as to declare the citizens ot Pennsylvania entitled to all 
privileges and immunities in Georgia that shall be claimed by and dis 
pe rine d to citizens of other States bringing their property into Georgia, 
or citizens of Georgia sailing their vessels between her own ports 
or into ports of Florida or South Carolina; but the opinion was that 
burdens not designed by the legislative branch of the Government to 
be imposed shall, by the judiciary, be declared imposed upon persons 
and property specifically exempted 

If this be a correct expounding if the law, then the operation of 
the 4257 section of the Revised Statutes pon a statute of (reorgia “X- 


emiptliny all Vessels Comey ited The ports rows pilot charge s. ereezpl 
national Vessels of the | nited States, w uld have the effect pot to exempt 
anv vessel of anv kind Phat is. for the legisiature of Georgia to pass a 
I. ) ’ if | ’ } lel ' a | 

law that aff vessels coming into her ports should be exempt from tak- 


ime a prudent Xe jot vessels from Main : would iy’ Ta puss a law that no 
' as + : . ‘ 

VOsseis SNOUT Dye eXempoe Pree ikinyg a pried, (Or, in other words. i] 

RY | , 

he State of Greorgia should repeal all her pilotage laws and then enact 


a law that only vessels plying between her ports and the ports of Maine 


' : ' ' . ' ' 
sf) mula fake priteot estih a iaw Voll be effective to ec trp inmli Ves 


sels coming into Creor@ia. trom whatever port, to tuke a pilot, (Or, 


avain. if tie ons pon lant rewulawcion 1) thy sfiitipte book ‘oT (reoryvia 
should Ly that all vessels mnine fated They }) ts trom all pr lanier Ss On 
earth should tbe emipt from pile haryves, excep nati nal Vess« js oft 
thre Lo nite de State s. then tha nl vould Ler, rpeot aise To) orXe yap the 
national vess 1, LIT fo HMpOose pp renarves on every other Vessel, 

In ny Cuse, rreotn (ribbons Vs, M’n to \\ alling Vs. the people, ete 
has this Court tv 1] or intimiat  & t to deel ire a SState statute mcon 
stitutional Wils a TIVe To let tt) sTsat lite ra mnended iy striking clit 
the obnoxious discrimination j irerinar The ven ration of thre strituite 

sO, in CVOory bs tiprce Where Ss Ws fave been declared 1) rpeteet) 
stitutional iti part, thre ruiimnyg ithe ( art ine been fo vraunt the red t 
asked hor 1» try suitor. Wier | rije] \ii- lm posed ry\ the ipnpeon 
stitutional part «of this trite 

Tierman rs Rink r, 10% im 4 ; 

Virginia ¢ Ipon Cases, Pid | _ bo 

Allen i) | ~ Ni) 

meket € 4) . n ‘) | ~~ wi 

The Act of 13th July, 1866, (Revised Statutes, $4237,) abolished 
All discrimi mithetis of if) Sa 3 nay r halt pil tives oeitween 
cousting Vesscis tering ' ports nanyv State of the Union No 
State was thereafter authorized. thi rho hes pilot laws, to charge or 
collect more pilotage irom on Mistin essel than from another. So 
if a vessel piving between Creorg nd South Carolina was charged 
nothing under th (reorgia piiot = to enter a Georgia port, then a 
Ve sse| piving between a Cr Orel tanda port (91 x nosvivania eould 
not be subjected to anv pilot charges by the laws of Georgia. 

lhe steamer “ Saxon ” being a coastet piving between Philadelphia 


and Savannah, is, so far as the Stat of Greorgia is concerned, to be 


considered it) Tike ent of any Orne} Le sme entering | (reorgia port, 


and as’ such iree to do so WIth r without a vovernment pilot, because 
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Section 1512 of the Code of Georgia is illegal and void, by reason of 
Section 4237 of the Revised Statutes. 


SECOND, 


There is no lL. S. law that Im poses upon any State the necessity of 
having any law of pilotage. The extent to which the Government 
has imposed pon any steam coasting vesse] the necessity of taking 
pilots is found in Revised Statutes, sections 4401, 4444. 

These two sections expressly exclude the obligations of a steam 
coaster to take a pilot, authorized under State law, In any contingency. 

The latter part of section 4401, prescribes that every Ccoastwise 
| shall, when unde way, exe pt on the 


Sea-YoINnY steain Vessel 


** 


high SCs, De und r the control ind dire etion of pilots licensed bv the 
Inspector of steamboats.” 

Che agreed statements of facts shows that Walter W. Smith was 
the regularly employed pilot for the steamer “Saxon,” who took 
charge ot her before she left the high seas to enter the port of Savan- 
nah. The right (>i Phompson “eruising or standing Out to a. and 
offering his services to an incoming vessel, was derived solely Trom 
the Code of Georgia, sees. 1511 and 1512. That Thompson happened 
to be licensed by the U.S. Lisp ctors at Savannah, asa pilot, can econter 
ne authority, either for him to offer himself to a steam coaster or to 
claim pilot fees for being retused bythe Master. The 1. S. law is 
that steam Coasters shall, when not mthe high seas, provide them- 
selves with U. &. pilots, Lhe repiyv to Lhompson’s suit is, that the 
“Saxon did hin such provision i emploving the pilot Smith. if 
her Master, Snow, was not himself a qualified pilot, Vhe judgment, 
therefore, in favor of Phompson Was against section 4401 of the 
Revised Statutes. 
if the “Saxon hac totally tailed to provide bers if with P| pilot, 


yet there is no law authorizing [Thompson to tender his services as a 


~ 


° ; } 4 
pilot, under a State iaw revulating State pliot 
The section of Revised Statutes 4236, given so much weight tn the 


opinion of the Supreme C‘ourt of Georgia. is taken trom the Aet of 2d 
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March, 1857. Not until 1871 was enacted the law from which is 
taken the sections 4401 and 4444 of Revised Statutes. 

see Deady 's Reports Ovi, The George 8. Wright. 

Let it be supposed that section’ 1512 of the Georgia Code can be 


judicially amended by striking out the part that discriminates in favor 
of coasters from Florida and South Carolina, and against all other 


vessels of whatsoeve! kind ren thie section would read : Any 


‘— ' ° 

person, taster or commander of ship or vessel bearing toward any 
ot the }) rts or harbors of thi state, and who re- 
fuses to receive a pilot on boat hall be hable on his arrival in such 


. ; , . ™ 4 : ~ 
port in this State to pav the first pilot who may have offered his ser- 


’ 


vices outside the bar. and exhibited his lieense. if demanded bv the 


Master, the full rates of |) tit tablished by law tor such vessel.” 

So amended this section is stil repugnant ro section Hol of the 
i od Sstututes, li provide = (hat a pritent with a Stat lcense miay 
foree himself upon any steam “sting vesssel, or recovetl pilot fees 
under the State law, it he is refused, no matter how such steamer may 
tye piloted 

\t the argument below itt Vas sougnt to be shown that Sec, 440] 
should be so construed as to requir eens d not mr ist re 7 “Oust 
Wise steam) Vesse]s to take peort op) iuthorized under State laws. ln 
support of this position were cited the cases of Steamship Co. rs 
Jot 2 Wall 450, and Cisc Roberts, 386 N.Y. 292 Phe first of 
thes Wills decided in TS64, and 1 ther in L&6e. \s has been seen 
Sec, 4401 of Revised Statutes is taken from Act of Clonyvress of IRth 
February. IS71. Besides neither case coneerned Domestic Coastwise 
Steamers. One vessel sailed between San Francisco and Panama, and 


: 


the vther was a steame trading iween \, =. arch tere Tal ports, 
On p. Lat if the N. Y. eas tf inevuae In: * The owners of 


every registered vessel, leaving otering our ports, must be content 
a weg ul sce Ip our regulations tor the se uritv of general commerce 2 
It would appear that nothing i be plainer than that the provision 
m Sec, 4401 made it obligatory upon coastwise steam vessels. not sail 
mn wae dé. i vier Toe \ cep con) ott high SCiis, oO he 
under the contra rection of pilots ticensed by the Tospectors of 
Steamboat: Yet counse! seriously contended that licensed coastwise 
STenmers were Dot exe npt from State res ulations of port pilotage ; 
whil stenm Vessels sulling na register to foreign ports were so 
“NOT, 

This ther construction 1 ' mt thelow did bent adopt, tytit he ld 
ae | onstruing sos, $444 bia Ml o« thay Royvised Statutes of the 
Lo nit 1 States towether, thev mean that when a vesse | ret sailing under 
register (that ts, not trading with foreign ports) Is on her coastwise 
nites Mem she must have on board pilot licensed by the United States 
authorities, l} ita hlieense issued b tik Lusp Ctors nt Philadelphia fo 
th Maste Of a Vessel as pilot ror th \tlanti Coust, will rheot bye cCon- 
strued to include the right to cross the Tybee bar. and puss up the 
Savannah river to the port of Savannah. Nor does the exception of 


coastwise steam vessels from the operation of State laws. contained in 


Sec. 4444 of the Revised Statutes, include coastwise steamers whose 


SPRAIGUE, SOULLER & COMPANY, &€., VS. JOS. J. THOMPSON, ] 


Masters or Captains have no license to pilot within the bar and up the 
rivers of the State, from the United States authorities. If they have 
such license from the United States authorities, no State law shall 
require an additional license or entorce the collection of the fees of a 
pilot licensed DD the State. But if there be no pilot on board licensed 
by the lL nited States uuthorities to pilot the steamer within the bar 
and up the river, the State law remains of foree.”’ 

The errors in this statement ef the law, found in head note 5. in 


HY (aa.. p>. 1O%. are these 


s lt is Hot so, that Sections 16444 and 140] mean that 
Coastwise steamecrs when con) tthe vovauv' *" thust nave on board u 
pilot licensed by the United States authorities.’ On the contrary 
such coasters, “not sailing under register, shall, when under way, ereept 


yn thie high seas, De uric r try eontrol, ete., OF DPIIOTS tice nsed Dy the 


Lnspectors of Steamboats.” 
it i- eontended that it is not so. that a Master orn coustwise 


: 4 } sé +; »? 
steamer, licensed as a prukot at Philad iphia for thre \tlantic coast, 
is het competent to take his own vessel into thr }) rt of Savannah. 

3. It is not so, that See. 4444 does not apply to sueh coust Wise 


steamers whose Masters happen mot ta ty licensed, as pliots, to take 
their vessels within the Tvbee bar and up the Savannah rivet 

Qn the contrary, if the Master or ownet pro, des tor having the 
Vesse | prope riy pilot d. as DY thre ‘ mplos meu . L nite dl States 


ta thie bar. then that part of 


3 
lot to meet the vessel before eomimg ft 


ni 
Sec. 4444 applies which says ‘* Nor shall any pilot charges be levied 
DV anv such (State authority (tpn any STeamicl piloted is provided 


by) this title.” 


’ =a xX og Woibe't) spoken iy ss11¢] Joseph a. 
Thompson was pliot d as provided by the 52d Title of the Rev aed 
pilot licensed for the Atlantic 


B Cause thr steamer 


Statutes, her said master, Snow, being a 
( oast by the local Inspectors aul thi port oft Philade Iphia 

The term “ Atlantic Coast” includes the sea coast and navigable 
rivers up to all ports in the United States. 

Revised Statutes, section 4348. 

Savannah and Philadelphia are in the same district. 


Revised Statutes. section 4348. 
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Philadelphia is no more on Atlantic ocean than is Savannah. It is 
a continuous water way from one city to the other—from one port to 
the other—and local inspectors at Philadelphia have power to license 
pilots for Atlantic coast as including all ports and harbors on that 
coast. 

Revised Statutes, sections 4442, 4444, 4447. 

The Montello, 11. Wall, 411 

The Daniel Ball, AL Wall. rd 


| 


The Suprem Court of Georgia held that Section 1512 of Georgia 
Cod Wiis unconstitutional, Out tiat tf stood purged of the taint bv 


striking from it, not the discriminations against all vessels, except 
coasters between Georgia and the two states of Florida and South 
Carolina, but by striking from it the elause favoring vessels plying 
between (reorgia and these tw States 

[If not instructive, it may be curtous, to note pre iselvy how the Court 
belew arrives at this conelusion Ct poke 2 of th print d record, 
the Court saves: * ln our dg wnt it lolz of the (reorgia (‘ode ex- 
empts vessels sailing from ports in Florida and South Carolina alto- 
gether rom Pilotage tee =. whilst it exacts thos fees trom vesse |. sailing 


2 


from ports of her States, it is diserimination tn the rate of pilotage 


in the sense an spirit of the act of Congress, 


To in ordinary mind, this concession would Lpppreal to settle the Cause 


adversely to the detendant in error But not so with the Court below. 
which, with yy ecullar ingenuity, proc mds to show how section 4236 of 
the Revised Statutes demolishes seetion 4257 fhe Court savs. in 
commenting on section 4256 

Phe Master of any vessel going into or coming out of any port 


situate pon wiuters which are the 0 undary between two Stafos may 
employ anv pilot, duly licensed or authorized by the laws of either of 
the States bounded on such waters, to pilot the vessel to or from such 
port.” 


I rom this statement of thie law ait (ourt arrive s aft the following 
deduction of fact: ‘“ South Carolina and Florida are the neighbors 
ot Creorgia, the first on the northern and the other on the southern 
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waters of the Atlantic ocean, which is the common boundary of the 
three States on the East.” * . “The waters of the Atlan- 
tic are the boundary hetween the territory of Georgia on the one hand, 
and of those two States (Florida and South Carolina) on the other. 
Bays and inlets flow into the territory of each, and divide or bound 
that territory.” That is, the Court below announces, the Atlantic 
is the boundary between Georgia and South Carolina, and Georgia 
and Florida, hecause bays and inlets flow from the Atlantie and divide 
thi territory of these States ! If the ample geographic powers of this 
Court, as laid down in the Daniel Ball, 10, Wall 557, could constitute 
the Atlantic the boundary between Georgia and South Carolina, yet 
what is to be done with Florida? That State is largely bounded by 
the Gulf of Mexico. It could seareely be held that a vessel sailing 
from Pensacola around the Florida Kevs to Savannah, Georgia, would 
be within the rule laid down by the learned Chief Justice of Georgia. 

Beyond this, it is well known that there is no port of South Caro- 
lina situated on the Savannah river, even if that river be a bay or In- 
let flowing into the territory of both these States. Nor is there any 
Florida port on the St. Marys river, if that river be likewise a bay or 
inlet dividing or bounding Florida and Georgia on the South. 


PIEFTH, 


If Section 4257 of the Revised Statutes had not been enacted in 
1866, then the commercial clause of the Constitution of United States, 
as well as the clauses guaranteeing equal privileges and immunities to 
citizens of the various States; and the clause prohibiting the giving a 
preference to thie ports of one State ove those of any other State, 
would have had the effect of abrogating and annulling the 1512 See- 
tion of the Georgia Code, in so tar as it discriminates against a vessel 
owned in Philadelphia and sailing to Savannah, and in favor of a 
similar vessel owned in South Carolina or Florida, and sailing to 
Savannah: or of a vessel, no matter where owned, sailing between 
Georgia and South Carolina, or Georgia and Florida. 

The pilot laws of Georgia are adopted by the Federal Government : 

1. So long as thev do not conflict with a statute of the United 
States. 


7, y a 
Lit. & p-z SA Jf: 72 SOPL - 
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¥. So long as they do not conflict with the Constitution of the 


L'nited States. 


(Comme ree’. whi thi renrris (| (ot) bys land or hy water, miust be iis free 
between o tute. al d qnuuoother State, us if is between such State and 


t hie hhidost favored Stute. 
t ins. been scan) 1) »> ool Tiits brn T } that the commerctal clause of 


the S. Constitution par. «> sec, & art. 1) ts applicable ta) pilot 


Luthor eited) in 1) “ty on Ship and Ad... }). 5 Fi note 14 


Nor is it pon question that tizens of Georgia, or citizens of other 
Mates 1 israel ; Lusim - in freorgvia, cannot I) pul Upon a better 
event I i stat 

(Constitution of United State t ragraph lL, secticn 2, articl i. | 

Walling rx. State of AI nb, Supreme Court it porter, vol. 6, No. 
iZoot loth ebruaryv., [Ss rel authorities there eited, 

iv \V L I> Ward \I Te 

te . bt Wel \ ain 

pan Ss toa) Nach f (9 

| — wae Reilrond ( Hus 1) 

H VV | «be (‘race \e Vitali. 

112 t.S. 69 Miorn New Orleans. 

96 U.S. I Pensacola Tel. Co. ex. Western Union Tel. Co. 

1 State. u hiore Than Citv, cunnot Th “restrictions Upon one 
Cliuiss persois Choay adi party lar DUSINeESS, which are not im- 
posed pon others echnvaveoad in the same business,” 


ia, 4). oe soe soon) L Ling (Crowley, 

1by th rulings of this Court a Stat pi dant law Is, ‘as if its provisions 
had been specially made by Congress.” 

Gibbons ex. Ogden, 9 Wheaton 

bon (Congress to enact a law <imitiar to Sec, 1dD12 of the (;eorgia 
( ont would be to declare a opr lerence, bv a regulation of commerce, 
lor the ports of South Carolina and Florida, as against the ports of all 
other Stat ~ trading COUuST WM Ise with (x oOrein ports, Also, if would be 


te declare a preter nee for the ports of (seorgia, as against the ports of 


all other tut s. CfA line between thie ports art South (‘arolina and 
ke lorida. tf would ine tee sii \ fo OWhers aD coasting \"¢ ssels : ‘) long 


as vou trade between anv of thy ports of GCreorgia, and the ports of 


South Carolina or Florida, no pilot charges shall be levied or collected 
in Georgia, and thus vour vessel can afford to carry for less freight 
than if vou traded between ports of States other than these three. 


Cle ie, 1G, Lhd, BafZgr/ 


fa Cif a Cacy, 


i 


PAT oe, eae ee Og : : 
tiene ee aeehee SPs 32 BRL k ey pe a NS 
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SIXTH. 


The home port of a domestic vessel is presumed to be the place of 
citizenship ot its owner, 


16 Wall, 471. Morgan vs. Parham. 

lhid 610, 631. Crapo x, Kelly. 

Crabbe, 479. Tree vs. The Indiana. 

l. Newberry, 176, ISl. Steamboat Superior DR, Steamboat Troy. 
17 How, 596. Havs vs. Pacific Mail S. S. Co. 

114 U.S. 207. Gloucester Ferry Co. vs. Penn. 


SEVENTH, 


Because when the defendant in erro. offered his services as a pilot 
he had passed beyond the pilot grounds of Savannah and had gone to 
the north and east of (‘harleston, S ©C. some torts or fitty miles, ad- 
mittedly in search of the steamer “Saxon,” instead of standing out to 
sea to await the arrival of vessels to the port of Savannah. The 
steamer “Saxon” was no more bound to take a Savannah pilot off Cape 
Romain than she was bound to take such Savannah pilot off Cape 
Hatteras or the New Jersey CoOust. 

Section L5ti of the (‘ode of (reorgia SaVS: “Kvery pilot boat cruls- 
ing or standing out to sea must offer the services of a pilot to the ves- 
sel nearest the bar.” Here is meant the Savannah river or the Tybee 
har. 

[t is admitted in the agreed statement of facts, upon which the 
Court rendered its decision, that the defendant in error Thompson 
vent out to meet the “Saxon,” being advised of her departure from 
Philadelphia. (Printed reeord, D. 2, side p. 4. He was. manifestly, 
no longer in the discharge of his duty as a sworn pilot for the Savan- 
nah river and the Tybee bar when he was cruising fiftv miles north ot 
Charleston in search of a certain steam coaster. 

Court will take judicial notice of geography and position of Cape 
Romain. 


The Montello, 11. Wall, 414. 


Even, “ while navigating the high seas between ports of the same 


A 

ee 

es 
SG 
< 


z 


“Se Re Ta 2. align 


Datla 


a 
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State, a vessel of the United States, Is, together with the business in 
which she is engaged, subject to the regulating power of Congress.” 
102 U. 8. 541. Lord vs. Steamship Co. 
12 Wall 204. State Tonnage Cases. 


KIGHrH, 


\s illustrative of the confusion tnto which the Supreme Court of 
Georgia has fallen,in its decisions upon questions of pilots and pilotage, 
reference Is hac to the case ol Mi Issher rx, Stein, 42 (7a... 24 : and 
the case of Wright vs. Lake, decided on the 26th January, 1886, and 
in the Georgia Law Report r, page 260, volume No. 9. 


In the first case, pages Lod and 239, the Court savs: 


‘The law, as it stands, gives to pilots in ports and harborsthe right 
Lo compensation for services actually rendered and accepted, but to 
those cruising outside Ot the bar it secures compensation lor services 
tendered, and should the service thus tendered be accepted, it entitles 
them, not only to inward, but outward pilotage fees for the vessel ac- 
cepting the te nicl r outside the bar.” 

In the case of Wrigeht rs. Lake. the Court reverse this ruling and 


— « * om 


construction of section 1511 of the Code of Georgia, and savs: 


* Where a daly commissioned pilot for the port of Brunswick ten- 
dered his services to a Master of a vessel outside of the bar to bring 
his vessel into port, which was declined, and the Master brought his 
own vessel into port, paving the pilot the fees allowed if he had 
brought in thre Voss l. and th rt por thre pilot tendered his services to 
the Mast rto take the vessel out of port, which were declined, and 


the Mast: r refused to pr thre pilot the fees allowed tor such sry ces, 
the pilot was entitled to recove therefor.” 


The deetsion in Meissner rs. Stein was correct. and is in aceordance 
with the ruling at page 512, in Cooley rs. Board of Wardens, 12 


Howard. 
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It may just here be observed that whatever weight this decision, 
rendered in 1851, had to authorize discrimination by State pilot laws 
in favor of coal vessels or others, it is no longer of any force, in this 
regard, to permit discrimination “ between vessels sailing between 
the ports of one State, and vessels sailing between ports of different 
States,” since the act of Congress of 15th July, 1866, in Revised 


Statutes, § 4237. ( 
AH buple 
" 


, 


of Counsel for Plaintiffs in Error, 


APPENDIX. 


SECTIONS OF UNITED STATES REVISED STATUTES 


SHOCTION 4255 lt mel iirthet a VISION Is made D (‘ongress, all 
pilots i") Tye UAVs, inlets, rivers, Oaroors, and ports oft the l nited 
States shall continue to be regulated ino conformity with the existing 
imaw tf the States re specliyve i\ mrein sien pilots yaa be, or with 
such laws as the States mav respectively enact tor the Purpose, 

SEC. 4256 Lhe master of anv vesse! coming inte or voing out of 
any port situate upon waters which ar the boundarv between two 
States. ihe emiplo ain’ pilot buls payer nse or anth rized ry trie’ laws 
ot either of the States bounded on such wat rs. to pilot the vessel to 
or trom such port, 

SEC, 12334 No revuiatliotiis or pera’ iIshons shall be adopted a) any 
State which shall make an’ liscrimination in thie rate of pri lertargre or 
half-wlotayge between vessels sailing between the ports of one State 
and vessels sailing .between the ports of different States, or anv dis- 
crimination against vessels propelled ino whole or in part by steam, or 
against national vessels of the Lonited States ; and all existing regula- 
tions or provisions Making any sien discrimination are annulled and 
abrovated 

SEC. 4548. Phe seacoast and mVigabie rivers of the lL nited States 
shall be divided into three great districts: the first to include all the 


] ’ : j j | 
collection districts on the seucoast and navigable rivers, between the 


eastern limits of the United States and the southern limits of (reorgia ; 


the second to include all the coll ‘tion districts on the seacoast and 


navigable rivers, betw n the river Perdito and the Rio Grande : and 
the third to inciude all the colleetion districts on the seacoast and nay 
ipratyic rivers ioe Weed) ear —4etiti yr) iitniit cof (reorei ancl t hye rive r 
Perdito, ' 

Sho. 4599, hove r\ Vessel propeiiced mn whol or an part by steam 
shall be deemed a steam-vess i within the meaning of this tith 

~ iw) i‘ . , : ’ . ' 

i, 44 Lili steam-Vessels navigating anv waters of the Ul nited 

“ates whieh are the common highwavs of commerce. or open to ven 


eral or competitive navigation, excepting public vessels of the United 
States, vessels of other countries, and boats propelled in whole or in 
part ov steam for navigating Canals. shall bye subject ter thre provisions 
of this title, 

SEC. 440 Ail coast Wise sex yolng Vessels, and vessels navigating 


the great lakes, shall be subject to the navigation laws of the United 


States, When navigating within tl urisdiction thereof; and all ves- 
a Is, par yne lled ily whole or in part OY stenim. ana navirating as atore- 
said, shall be subject te al] rilles 


and regulations established in purst 


RAO AOD EDT 
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ance of law for the government of steam-vessels in passing, as pro- 
vided by this title; and every coast wise sea-golng steam vessel subject 
to the navigation laws of the United States, and to the rules and reg- 
ulations aforesaid, not sailing under register, shall, when undcr way, 
except on the high seas, be under the control and direction of pilots 
licensed by the Inspectors of steamboats. 

See, 4406. Each supervising inspector shall watch over all parts 
of the territory assigned to him, shall visit, confer with, and examine 
into the doings of the local boards of inspectors within his district, 
and shall instruct them in the performance of their duties; and shall, 
whenever he thinks expedient, visit any vessels licensed, and examine 
into their condition, for the purpose of ascertaining whether the pro- 


’ 


Visions of this title have be 1} obs rved ana comph (| with. both hy 


the board of Inspectors and the master and owners. All masters. en- 
vineers, mates, and pilots of such vessels shall answer all reasonable 
inquiries, and shall give all the information in their power In regard 


ta) uth such Vesse | =i) visited, and ly 's tal chin r\ hor steaming and the 


manner of managing both. 
Sec. 4411. The Board of Sup (rV ising [Inspectors shall es 


. } ’ . 
revulations iis Thay ly necessary TO make KnOWnD Th a prop rmanner, 


ish such 


& 


—y 
— 


to local Inspectors, the names of all ‘Le rsots hie need und r the pro- 
Visions of this title, the names of all persons from whom licenses have 
been withheld, and the names of all whose licenses have been sus 
yy nded or re voked : also the names Of all stenn Voss |. nev 
refusing to make such re pairs iis rhc te ordere (| pursuant to law, and 
the names of all that have been refused certificates of inspection. 

Sec. 4413. Every pilot, engineer, mate, or master of any steam 
vessel who negleets or willfully refuses to observe the regulations es- 
tablished in PUPSHanee ¢ [ the pr (" ding “ecqrion, shall by lable ton pr li- 
alty of fiftv dollars, and for all damages sustained by any passenger, in 
his pr rsa or baggage, Ly such tit Tat ot oF fi fusal. 

Si , $4:58, The boards ol local Inspr CTOrs shall tte list and ( lassify 
the Masters, eh t mates, enyiner Is and pilots (y] all Stenn Vess Is, lt 
shall be unlawtul to employ any person, or for any person to serve as 
“ master, chief mate, engineer or pilot on any steamer who ts not 
licensed by the Inspectors ; and anv one violating this section shall be 
liable to a penalty of one hundred dollars for cach offense. 

Sec. 4442. Whenever any person claiming to be a skillful pilot of 


- 

, . , } 
steam-vessels offers himself for a license, the Inspectors shall make 
diligent inquiry as to his character and habits, and if sat fied, from 

> . " +} . ' ‘ ‘ ’ ’ 
pers nal examination of thi appieant, With the proor that he ¢ fllers, 


~~ 
— 
~~ 
- 
— 
, 

~~ 
~— 

j 
ws 
_ 

a 


that he POssesscs the re quisit know] chor ana skid, 
and faithful, thev shall grant him license for the term of one vear to 
pilot any such vessels within the limits prescribed in the license; but 
such license shall be suspended or revoked upon satisfactory evidence 
of neglect, unskillfulness, | lati ; 
intemperance, or the willfu 

Sec. 4443. Where the master or mate ts also pilot of the ves sel he 
shall not hold two licenses to perform such duties, but the license 
issued shall state on its face that he is authorized to act in such double 
capacity. 
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PEC, 444, No State or muni pal rovernment shall Im pose Upon 
De its of steam-vessels an oblivnti mito procure a State or oth r license 
in addition to that issued by the United States, or “nn other regula- 
tion which will impede such pilots in the performance of the duties 
required by this title; nor shall any pilot-charges be levied by any 


; : see ; 
. , | @. mn 
SHCH AUTHOrTITV Upon anv steamect })I ical iis provid 7 ty this title: and 
" ; : ‘ 
, , . , } 
P no Cue ~<Hali the fees charged for th plhiotuve OF ANV sTCaUMI-VCSSCi 
' 

cc Be cul tne or legally « ished rates in the State where 


y | ; : ; ‘ 
Tia scLilif i> mo ririy i. \ Cipit ' Is Lilie shall tat? coustrued to 
’ 


Y ’ ° ’ i ’ 
se rae on 4? : ' 7 : ' i rt / ‘ ’ ‘ “a fs é 
annua or mipes any re Hhightileo? stibioids i ov the laws of anv State re- 


: : : | , 
quiring Vesscis entering or leaving a port ti any =<uch Slate other than 


eoustwise stenm-vessels. to take a p luly licensed or authorized by 


the flaws ot anv such State, ot i State situate pon the waters of 
~1} “~ t; 
Sh t44a. \\ cn) atid iit nscad olf 7 cmploved ona stenmer iv 
is ; : ; r ’ . ’ '% '» } >» 1 } : : : ’ . ; ’ ;* | : . ‘ 
(GGL TiChL «its ttit bi tiiil iii} ‘ESL Ot © ee. ’ i ‘i pres poe [Pa ™. stic't) ltis}) CTors, 
Ot pers rinspector oF ft istrict, mav grant a renewal ol 
His teense, WitThOUTL SUCH Teecnsed OTlcel vocing PCPSOTMALS present, 
: . | ' r : . } } 
under such revwulations as the bourd © slipcrvVising inspectors shall 
Presct ‘ 
: . : | ’ 7°» ' ; ’ ‘ ’ . * 
SECTIONS FROM CODE OF GEORGIA 
_ 
SECTION LQ 04, { ONLILISSI , 4 ri Hie HOW appointed, Phe 
° a 
—“ | : , or 
eorporat Authorities (y] “AVON Darien, Brunswi iN and ssi 


I 
, 7. ' : , ; : 
Mar =. Sihilt iti ae Powel res} yCIV, To chpppronnat ( ommissioners 


»? F | 
a] Yi] 7 tf ; ' ca\ar ij in . ' } Prtiitiis ‘ it) each preci ‘ 
, , 4 ! : 1] , ad 
i>] (oti) sires iit “ihiiil , kh POrlows Lhuit is TO say 
ait miftnorities of AavaANnnonn to ti) il (>) Py be anc river SSi- 
lial Pie — — 
Vannauh., and the several bars and 1 Ss north of vl yp lo bar. the au- 
thorities of Darten tor ap tier indi Tivel \itamanha, and hoor tine 
} | ~— -_ ~s ' j . > 
<eyeradi Dars nnd toiets south of Sapel iras iuras Sf. Simmons bral 


| , | sa f 4 Se i + | | , i ; : 4 it j 
the authorities of Brunswick for th bar of St. Simmons and Turtlk 
River, and thi sc and bniets rth of the vreat Satitia River: 

: : =. | ; } — : " > 5 " : | " Y an : " 
and the authorities of S Miarv’s fo mar or the creat Satilla Rive v. 


thie bar of ) Marv’s. cil Lit GPS | inlets between the two. \1] 


, . : i] a> 3 ’ . , 4 } 4 . ’ . 
Vacnneres shalt b niied DV stenh ry ithorities mr spective is mn) 
' ' : 

, { sche , , | } - : 
tthe 1) ara (oj c*t iT - MTs iti { Li) ' shall Occur, but ne 


owner or part owner of a pul be allowed to act as com- 
missioner of pllotage., 

SecTion 1505. Powers of  ¢ wrs of Pilotage. The said 
Commissioners are empowered to ense such persons, (being citizens 


of the United. States,) of good aracter, as thev shall think 


most fit to act as pilots, for 1 purpose of conducting vessels 
inward to, and outward from, t everal ports for which they 
shall be heensed, during their good behavior. Pilots already 
licensed for any of said) ports shall continue to act until re- 


moved for ¢ iuisc, No }) rson other tf in a duly lie nsed pilot shall be 


entitled tf receryve any ee, oratu (7 reward ror conducting or 


piloting any VEssel inward tO. Or OUT ird trom. anv of the ports or 


ee 
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harbors for which a pilot shall be licensed. Any person so acting 
without authority, or interfering with or disturbing a licensed pilot, in 
the way of his duty, may, on conviction, be fined and imprisoned at 
the discretion of any court having jurisdiction ; but any person may 
assist a vessel in distress without any pilot on board, if such person 
shall deliver up the vessel to the first pilot who comes on board and 
ollers to conduet it. 

Section 1506, Pilot's License and Oath. The license to a pilot 
must be in the form of a certificate of his appointment, which must be 
signed by a majority of the commissioners, or by their chairman, by 
their direction, and each pilot on receiving his license, shall take and 
subseribe an oath in the following form: 

ie a appotnted pilot for the port and harbor of ne 
do swear that | will faithfully, and, ‘ ‘cording to the best of my 
ability, perform the duties of a pilot in and for said port of 
and will at all times—wind, weather and health permitting 
—use oiv best endeavors to repair on board every” vessel I shall 
see, and coneeive to be bound for, coming into or going out of 
said port and harbor, unless [ am well assured there is some other 
licens d pilot On board thie same ; that I will, Irom time to time, make 
the best dispatch in my power fo ConVeV ANY Vesse | committed to my 
charge coming into or going out of said port or harbor, and will, at 
all times, well and truly observe, fulfill and follow, to the best of my 
skill and judgment, all such orders and directions as I may reeeive 
from the commissioners of pilotage in all matters and things relating 
to the duty ola pilot.” 

SECTION Loll. Duty of Pilots. kw ry pilot boat cruising, or standing 
out to sea, must offer (he services of a pilot to the vessel nearest the bar, 
unless a vessel more distant be in distress,under penalty of fifty dollars for 
each and every neglect or refusal, either to approach the nearest vesse] 
or to aid her if required, or to aid any vessel in sight showing signals 
of distress; and the commissioners, or a majority of them, may, for 
such negleet or refusal, deprive the pilot of his license. 

SECTION 112. Muster Rejecting Pilot ta Pay [His ape Ses, 
Any person, master, or commander of a ship or vessel bearing 
toward any of the ports or harbors of this’ State, except coasters 
in this State, and between the ports of this State and those of 
South Carolina, and between the ports of this State and those of 
Florida, and who refuses to reeeive a pilot on board, shall be liable, 
on bis arrival in such port in this State, to pay the first pilot who may 
have offered his services outside the bar, and exhibited his license as 
a pilot, if demanded by the master, the full rates of pilotage estab- 
lished by law for such vessel. 

Secrion 1513. Pilot Bringing in a Vessel has a Right to Lead 
at du. The pilot who brings in a vessel into port shall have the 
exclusive right to take her out, unless the master of such vessel 
shall prove to the satisfaction of the commissioners that such pilot 
misbehaved himself whilst in charge of the vessel, or was, in the 
meantime, deprived of his license, or that such pilot had obtained the 
inward pilotage against the right of some other pilot first orfering his 
services, and in any of these cases another pilot may be employed. 
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IN THE 


SUPREME COURT OF THE 


E\ITED STATES 


OCTOBER TERM, A. D. 1885. 


PATTIE A. CLAY AND HUSBAND, 


LUCY C. FREEMAN, kr ALs.. 


APPELLANTS, 


APPELLEES. 


| 


ot 
. 
ov 
t 
4 
+ 
; 
a 
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te a Magy, 


N THE 


ecm 
r 


SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM, A. D. 1885. 


PATTIE A. CLAY AND HUSBAND, APPELLANTS, 


LUCY C. FREEMAN. ET ALs.. APPELLEES. 


ARGUMENT OF WILLIAM L. NUGENT FOR THE APPELLANT. 


The case at law between the parties has recently been 
determined by this court. The sale of lands of D. I. Field 
#@M@e,, wider the decree of the probate court of Bolivar 
county, Mississippi, was void, and the appellant was una- 
ble to plead the statute of limitations of one year because 
she had not actually paid the purchase money for the 
property. The bill in this case was brought ata time 
when, because of the loss of the records of Bolivar county, 


it could not be ascertained that the sale had been reported 
to or confirmed by the court. An office copy of the 
record having afterwards been discovered it was shown 
thereby that the sale had been confirmed as appears from 


the findings of fact in the ease atlaw. No injunction was 
ever issued in this case, but a demurrer was interposed CO 
the bill. 

The court below, in deciding the case, held that the 
proceeding in) the probate court of Bolivar county Wis 
a nullity and that it could not be availed of for any pur- 
pose, | here appende.® the opinion of the learned dis- 
trict judge: 

“It is clear tomy mind that the probate court had no 
jurisdiction to settle the indebtedness from D. L Field if 
any existed, and to decree a sale of the interest of which 
D. I. Field died seized in the lands for its payment. 

“The debt, if any remaining due, is admitted to be a 
partnership debt and could only be ascertained by a settle- 
ment between the partners, or the survivor and the admin 
istrator of the deceased partner, or by an account and 
decree In a court of equity. 

“Consequently the whole proceedings in the probate 
court are a nullity, and as though they hadnever been. 

“Upon the death of D. I. Field the partnership was dis 
solved, and the legal title to the partnership lands became 
vested in C. i. Field, and D. L. Field, Jr., as tenants in 
common, subject to the dower rights of the widow of D. 
|. Field in his portion. D. 1. Field’s portion being further 
liable for any debts due from the firm, and to any balance 
due C. I. Field upon a settlement of the partnership 
accounts. 

“C. I. Pield, as surviving partner, had the right, and‘it 
was his duty to take possession of all the partnership 
property, real and personal, and use the same for the pay- 
ment of the partnership liabilities to others, and the pay- 
ment of any balance due himself as such partner. The 


possession and control of the partnership property by the 
administrator of D. I. Field must be considered as the 


possession of C. I. Field as such surviving partner, and he 
charged with the winding up of the partnership business 
up to the time of his death in 1869; he had the right as 
such partner, to sefl the real, as well as personal estate 


belonging to the partnership, so far as the same was neces- 
sary to discharge the amount due him, without any decree 
of any court, and then to account to the administrator, and 
heir-at-law, of D. JI. Field; or the administrator of D. 1. 
Field might have filed a bill for an account of the part- 
nership ; or C. lL. Field might have filed his bill against 
the administrator and heir-at-law of D. I. Field for the 
same purpose, but from the statement of the bill none 
these steps were taken. The debt claimed to be due, 
first liable to the payment of the debts of C. I. Field, 
any; it is a personal obligation, and goes to the adminis- 
trator, unless upon an allegation that no debts are due 
from the estate of C. I. Field; but the main question is, 
can the complainant, as the heit of her father, at this late 
day, call upon the heir at-law, of his deceased partner for 
an account of the partnership after his father had the 
partnership property in his hands, and liable to account 
for it for ten years, without taking any steps for a settle- 
ment of the partnership accounts’ The probate of the 
notes without more was a mere nullity,.and as already 
stated, that court was without jurisdiction to adjust and 
settle the matters of account between them, hence the 
attempted sale and purchase under its decree did not stop 
the statute of limitations or arrest the effect of laches in 
prosecuting the claim, and the parties now stand as though 
the same had not been had. Since that time up to the 
filing of the bill more than ten years elapsed, without any 
steps being taken either by the administrator of C. L. 
Field, who was the proper person to do so, or by the com- 
plainants. to assert and enforce the alleged indebtedness. 
This neglect of the administrator and complainants arose, 
no doubt, from the fact that they relied upon the proceed- 
ings in the probate court, but this mistake upon their part 
cannot prejudice the defendants in their rights, or place 
them ina more unfavorable condition than they would 
have been had they not taken place. 

“The alleged indebtedness is not a personal demand 
against either of the defendants, so that their absence 


from the State presented no bar in the way of the enforce- 
ment of this demand, or the necessary accounting to ascer- 
tain whether or not anything was due, for if necessary 
parties, they could have been brought in by publication. 

“The reason that courts of equity refuse to enforce stale 
demands is. that during il long Space of time, from loss of 
documentary evidence, death or loss of memory of those 
having knowledge of the transactions, places the party 
charged at great disadvantage. No more foreible illustra- 
tion ot the necessity of the rule state a need be had than 
this case presents. It may be sa‘ely inferred from the fact 
that C. Ll. Field took no further steps in relation to this 
claim forso long a time, that he did not intend to do so. 
D. f. Field died in the fall of 1859, before the crop of that 
year was realized; soon after this the claim was probated, 
and how much might have been paid out of the partnership 
property, or from the rent of the lands, it is impossible 
forthe defendant now to show. ; 

“This evidence it was the duty of C. L. Field to have pro- 
duced. which has not been done. and the probability is, for 
the reason that he did not intend to assert it further than 
the satisfaction already received. The questions arising 
upon the statute of limitations have been ably presented 


: 


by the learned counsel on both sides, but need not be con- 
sidered, as Lam satisfied that under the rule of courts of 
equity, declining to enforce stale demands, the demurrer 
must be sustained tothe bill, so faras it seeks to enforce 
the claim as stated, either under the probate proceedings 


or otherwise.” 


The facts necessary to a fair understanding of the case 
are about these: 

In the year 1855, D. L. Field and C,. Ll. Field, his brother, 
purchased a plantation and slaves in Bolivar county and 
began the business of planting cotton, clearing and im- 
proving their estate and adding to it, as equal partners. 
The original investment, by each, was $18,000, and the 
property acquired was worth about $60,000. It being 


) 
necessary to provide means for paying the purchase money 
for the property, over and above what was realized from 
crops, C. I. Field advanced it, and in December, 1856, took 
the memorandum note of the firm for the amount advanced, 
87.385.31. On 20th March, 1857, he made a like advance 
and took the firm note for $5, During the year 


1850 he advanced other sums and took a like note for 
S1.384.29. In June, 1858, he made an advance of $1,500 
and took a like note. There was no payment of these 
notes and no settlement had of the partnership matters. 
DD. L. Field died in September, 1899. E. H. Field quali- 
Field 


| 
2 1859. 


fied as his administrator in October, 1859, and C. 
probated his claim against the estate December 1 
As by the terms of the partnership agreement D. IL. Field 
was conducting the partnership business, his administra- 
tor took possession of the joint property and business, 
until flagrant war arrested him, and the slaves of the firm 
were taken for safety to Texas. 

In the year 1866, the ex-slaves of the firm were brought 
back to the farm and efforts were made to renew planting 
operations, which failed. The place was, therefore, rented 
by E. H. Field, until he retired from the administration, 
early in 1867, and prior to July, 1867, C. 1. Field, surviving 
partner, qualified as administrator of his deceased brother. 
He died shortly afterwards, and in October, 1867, Brutus 
J. Clay qualified as administrator of both partners then 
deceased, and leased the plantation from year to year. In 
the year 1869, he began proceedings in insolvency in the 
probate court of Bolivar county, to sell D. J. Field’s in- 
terest in the plantation to pay his half of the firm debt to 
C. 1. Field, all other the debts of the partnership and the 
individual debts of D. I. Field having been paid. After 
proper proceedings a decree was entered and the land 
ordered to be sold prior to the adoption of the late consti- 
tution. After the adoption of the constitution and the 
aholition of the Probate Court, the lands were advertised 
and sold under said decree, Mrs. Clay became the purchaser 
at S€,000, gave the administrator a receipt for the amount, 


( 


paid the costs and was let into possession under her deed 
sale was never reported, or 


from the administrator. ‘The 
the probate or 


if reported, was never contlirmed either by 


by the chancery court. 
Mrs. Freeman began proceedings several 
is assigned. Defendant Field, on 
attaining his majority in 1880, commenced his action of 
ck rents, and Mrs. Freeman by her 


years after- 


wards, and her dower w: 


ejectment, claiming ba 
bill, begun about the same time, is claiming back rents for 
her dower. So that two parties are, by different and inde- 
pendent proceedings, claiming rent for the same land. 
Shortly aiter the death of 1). : Field his widow and SOn 
removed out of the State, took up their permanent resi 
dence in Missouri, and have never returned to Mississipp1. 
In this exigeneyv the bill is filed and the court asked to 


adjust rights and equiti The complainant is met by a 


demurrer, and the grounds pressed in argument are: Ist, 
lL and Yd. that it is stale and in 


That the claim is barred. and 


equitabl 
he bill dismissed. W* 


NOW assicn lor error the cif tion of thie 


’ 
’» 


The demurrer was sustained and t 
Court below in S1)8- 


taining the demurrer and dismissing the appellant's bill. 
lt should have been sustained and the cause retained fora 
complete adjustment of the equities between the parties 
effectuated., 


ARGUMENT. 


D. I. Field and C. |. Field were partners, During thi 
evistence of the partnership neither could sue the other at 
Before any such suit could be brought there must be 


‘ 


a final settlement, a balance struck. the amount due by one 


to the other tixed. and a promise to pay the balance, anda 
'* ilances struck preparatory roa 


law. 


dissolution of the firm. 
final account are not sufficient to form the subject matter 
of an action at law. Until this is done, the remedy is in 
equity. 


: ’ ‘ — j 
NOTE. Lhe sale was in fact re: ito and contirmed by the court as shown 


tween the parties 1 cently decided by the court. 


abla. Nenana agg gt Bitton iba abs a, (I ik si gi lial i 


~ 
‘ 


jurns v. Nottingham, 60 Ills., 5382: 
Sprout v. Crowley, 30 Wis., 187; 
Dickinson v. Granger, 18 Pick, 317: 
Scott v. Carrute, 50 Mo., 20; 

Chase v. Garvin, 19 Me., 211: 

surley v. Harris, 8 N. H., 233. 

This rule is never departed from, except when a balance 
or debt, is distinetly separated from the partnership ac 
counts, either by their entire settlement, or by a settlement 
which may be partial as to the affairs of the partnership, 
but complete as to this debt between the parthers, As one 
partner can sue the other on a cause of action which never 


pertained fo the partnership, I¢r Seems quite as certain that 


ote t. Rae tial ae = hich ] oe al 

i@ SIilv) Lid nave his cif LiOti M401 al CAtiset \‘\ Lit ii iit? Catl & how 
a } . / f , :' - | Hs , ; | i. > , 

to have Deen Ci ¢ iLPOUL Lite pPMarerile rship OV hHimseil and 


his partner jointly, and to be as completely separated 


irom it as ll ere had never peeh anv Connection by tween 


a ee ee 


An illustration of this « xyeeption is lound in the case ol 
a 


> ° ° , e 
Russell v. Gromes, 46 Mo., 410. where there was an adiust- 


ment of the partnership accounts and a division of the 
assets, and one partner collected money on claims allotted 
to the other. The claims had become the individual prop- 
erty of the plaintiff, and he had acquired a separate prop- 


Og or their full amount. 


erty in them against his partner, 
But if the adjustment of the matter would involve investl- 
gation and settlement of partnership accounts no relief 
would have been given even in this case. The cases, and 
the weight of authority, agree that there must be a settle- 
ment, a balance struck, showing the amount due by one to 
the other partner, and an express promise to pay,~--though, 
as to the last, very respectable courts.allow an implied 


promise. 


(‘asev v. Brush. 2 Carnes, 293: 
Murrav v. Bogart. 14 Johns. B18: 


d.6 Barb., 537: 


Patterson v. Blancha 
Norris v. Bigelow, 44 N. IL... 376: 
MeGehee v. Dongherty, 10 Ala., 863. 
{nd it is more satisfactorily’put in //unt v¢. Morris, 44 
Miss., 316, where the court, Simrall, Judge, delivering the 
Op Lnion, Say: si W hie i partners ink e sett led their copart- 


nership business. and a balance in money is ascertained to 
the other. an action at law will he for 


De cline t mone To qT 
in actual separation of the 


} : 
Sucii DAiANCe . ’ lj 
partnership eff | » that certain specific articles 

las the share of each, an action at 


of property are assigned 
one against the other in res] 


»stl is : ont , 
law Will tie iff ras Or O} 
CO SuCcTL Arbicies, Piis doctrine is upon the premise that, 


in the first case, the money balance has been individualized, 


ship interests and made the 


separated from the copartne! 
separate debt of one to the other. The same result follows 
in th eond case, where there has been a division of the 
partnership property in effect, each has quit-claimed or 
each has assigned his 


fo the othe to the extent of the settlement and 


division, there has been a dissolution of the partnership 


lation. So long as the community relation subsists, 


neither party has a remedy at law in respect to the joint 
set: When the community is severed, though partially, 
rouching pra ticular asse! s, so that by agreement and COT 


a me ~¥ oa 
nershipis established in one, then legal 


Senet, A se parate Ow 
remedies are open to him.’ 

‘Lhe rule as stated in this State is, that one partner can 
not sue another at law for a sum of monev due on account 
of the partnership, unless it be an ascertained balance of 

fall accounts. 


a separate account, or a general balance of a 


nnatle v. Feuner, 6S. & M.. 212: 
Murdock v. Martin. 12 S. & M.. 660: 
Thornton v. MeNeil. 1 Cushman, 36): 


Sturgis v. Swife. 3 George. 23! 


__ 
» 

; 

; Pt 


Anderson v. Robertson, 3 George, 241 
Morgan. v. Nunes, 54 Miss... 308: 
Ivy v. Walker, 58 Miss , 253 
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[It must be a balance ascertained fo be due by the one to 


the other as to which the community relation has been de- 
stroyed, and there must be an acknowledgment of that 
much as due from the one to the other partner, Indeed 
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there could be no other rule ad ypted without the produe- 


tion of insurmountable difficulties and the disruption of 


ali such relations as the idea of a partnership necessarily 
involves. The same may be said as to the surviving part- 
ner and the administrator of the deceased ‘partner. No 
action other hana pr ceeding in e uit y ior an account 
and settlement because of the dissolution wrought by death 
will lie in such case. 

White's adm’r, v. Waide, Walker, (Miss...) 263 ; 

Gleason v. White, 24 Cal., 258. 

If we are correct in our views of the law, there is noth 
ing in this cause to bring it within any of the exceptions 
above stated, and there could have been no suit brought 
by C. L. Field against his brother on the partnership notes 
because of the actual existence of the partnership and 
debts for which the joint property was bound, and each 
partner personally responsible. 


; ’ 
2 Cranch, swpra : 


Lamolere v. Cage, 1 Wash, 435: 
(Gioldsborouch v. MeWilliams. 2 Cranch, ©. Ct, 40. 
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D. I. Field died on the 11th September, 1859, and E. H. 
Field qualified as his administrator in October, 1859. The 
relations between the partners were thus brought to a 
close and C. IL. Field was entitled to the posession and use 
of the property as surviving partner and trustee. The 
legal title enured to him, but the beneficial interest init 
appertained to him and the legal representative of RF 
Field, who were tenants in common. The surviror had 
the right to sell the partnership property for partnership 
purposes. lle could transfer the assets for payment of 
the firm debts, but could not apply them to his own. He 
could actually carry on the business with the partnership 
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property, cS here. though the profits would belong to the 


firm. 
Mayson v. Beazley, 27 Miss., 106; 
Stewart v. Burkhalter, 28 Id., 396; 
scott v. Tupper, 88. & M.. 280: 
Bank of Port Gibson v. Baugh, 9 Id., 290: 
Parsons’ Partnership, * pp. 440, 441, 442, 444. 

We are not now considering the propriety of carrying 
on the farming operations during the years 1860 and 1861 ; 
that is a question which can only arise on answer and 
proof at the hearing. ‘he survivor could do it, and he 
could allow the representative of the deceased partner to 
do it, and by concurrent consent they might do it together, 
and it may have been eminently wise and proper in‘view 
of the other indebtedness of the firm and the solvency’of 
the survivor. Parsons on Partnership, * pp. 445, 446. 
Particularly is this the case when the representative of 
the deceased partner did nol requive a sale, but directly 
participated in the continuance of the business, and re 
ceived and expend Lall its fruits. It would seem, at leust, 
to be true, that while this mode of settlement continued, 
there could be no such thing as a running of the statute of 
limitation or adversary relations to provoke its commence- 
ment. There were firm debts to third parties to be paid 
off, and they were paid off as the result of the course of 
dealing aow complained of. Millard v. Ramsdell, Harr., 
Mich., 373: Fenn v. Bolles. 7 Abbott. Pr. 202. 

The right to proceed for a settlement of the partnership 
accounts, the marshalling of its assets and the payment of 
its debts firsf accrued to the surviving partner, if at all, 
after the death of D. Ll. Field, and not during his lifetime. 

[f it be said that C. Ll. Field could have filed his bill in 
equity to recover on the notes in the lifetime of D. I. ield, 
the answer is obvious. No such proceeding could have 
been instituted while the partnership continued, and no 
bill other than one for a dissolution of the. firm, a settle 
ment of accounts, and a marshalling of assets could have 


been brought. 
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Stone v. Fonse. 3 Cal., 294: 
Nugent v. Locke, 4 Id., 320. 

There is, also, another important consideration: C. | 
Field, being a creditor of the firm of which he was a part- 
ner, could not coerce payment of his demand until the 
firm debts were all paid. He could only be entitled to be 
paid out of the surplus, if anv sufficient, and if not, the 
other member of the firm or his estate would be Hable to 
contribute its share. 

Simrall v. O’Bannons, 7 B. Mon., 608. 

Ile could not have exhibited his bill for settlement, the 
marshalling of assets and payment of debts against the 
representative of his deceased partner. It was his own 
duty to pay the debts to others firsf; to himself in the /ast¢ 
resort. Ue had the title as survivor, and after 1866, the 
only unpaid debt in his own handsas creditor. He united 
in himself both the character of debtor and creditor, 
being in one capacity owner, and in the other creditor, 
having a subordinate charge upon the property. The right 
to sue for a settlement only appertained to the adminis- 
trator of D. L. Field. He could have demanded a sale of 
the property to pay debts, or he could have acquiesced 
in the further conduct of the business for the purpose of 
paying debts, which he did. It is a solecism to speak of 
there being any bar to our rights in such case. We had, 
however, set out to fix the period of time when the statute 
began to run on the hypothesis of the defendants, and we 
proceed. . 

K. H. Field, having qualified as administrator in Octo- 
ber, 1859, could not have been sued until nine months af- 
terwards by the express provisions of the Code of 1857, 
and this would fix the time at which he could have been 
impleaded to some time in July, 1860. The statute of lim- 
itations was then set in motion, if at all, as we have fully 
shown. 

The case of Spann’s Adm’r v. Fox, Executor, Georgia 
Decisions, p. 7 ef seg., is a valnable authority in support 
of these views. It is well reasoned, and the result of a 
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thorough review of all the cases then known; and while it 
was rendered in 1842, it is not believed that the law has 
undergone anv change. The case is this: John Fox, 
during the revolutionary war, was one of the loyalists, 
and James Spann, his brother-in-law, was one called a 
whig and after the wat ended, K’ox returned to (reorgia, 
and with his brother-in-law, went into merchandizing at 
Augusta, under the name of James Spann & Co., in the 
year 1792 or 3.) The partnership continued until the death 
of Spann, about the vear 1704, making about two or three 
vears in which the business was carried on: but it was 
not shown what amount of capital each furnished. After 
Spannm’s death, Fox, as surviving partner, continued the 
business without any change in the books, or any settle- 
ment of the partnership Concern. Nor did the books show 
that any change of the business had been made after the 
death of Spann, except a letter written by ‘ox to one of 
his mercantile correspondents, in 1795, that in future he 
should direct his letters to John Fox & Co. After Spann’s 
death, his widow continued to reside in Augusta, and her 
brother, John Fox, and his clerks boarded with her. 
After two years, she removed to South Carolina, and re- 
sided formany years ona plantation of John Fox. Spann, 
at his death, left four children—a son and three daughters 

who, after their removal, continued to reside in Carolina; 
but in the year 1810, James Spann, son and youngest 
child, returned to Augusta and resided there for some 
years. At the death of James Spann, Sr., the eldest child 
was about five or six vears of age, and in 1810 must have 
been twenty-one years of age. 

In 1794, John Fox and Mrs, Spann applied to the regis- 
ter of probates, in Augusta, for letters of administration 
on the estate of James Spann, deceased, and paid the fees 
of administration, but no further proceedings were to be 
found on record in the Ordinary’s office. There was no 
evidence of any destruction of the records of the Ordi- 


nary’s office, and no evidence of the administration on 
James Spann’s estate until administration was taken out 
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by the complainant, James Gardner, in 1838. The books 


and receipts and other papers belonging to James Spann 
& Co., and subsequently continued by John Fox, were 
drawn from Fox’s executors by notice, and they were 
given in evidence to the latest period of their connection 
with the dealings of James Spann & Co. John Fox con 
tinued to reside in Augusta to his death in 1836, left a will, 
and the defendants are his executors. The bill was filed 
in 1838 by Spann’s administrator against them for an ac- 
count, and the issue as to amount due complainant was 
submitted to a jury, who estimated it to be $103,733.04. 
The defense was lapse of time, or equitable bar. A motion 
for a new trial was overruled. 

The court refused to charge the jury that the claim of 
the complainant was not barred by the lapse of time from 
1793, when Spann died, till 1838, when the bill was filed; 
and that was the error relied on. In commenting on this 
charge, the Superior Court say: “Lapse of time applies 
by way of evidence, and a court of equity considers it as 
furnishing proofs of the satisfaction of the demand. If, 
aftera long lapse of time, say twenty years or more, a 
party who was comprlent to sue and a defendant against 
whom suil c ld be brought, were to lie by without render- 
ing to the court a sufficient reason for not pursuing their 
remedy within the time prescribed by the statute of limi- 
tations, if within such statute, or within the time usually 
assumed by courts of equity, when the demand is purely 
of an equitable nature, and which is generally twenty 
years—in such cases the court and jury would enforce the 
equitable bar by lapse of time, and this lapse of time 
operates by way of evidence, and when the statute of lim- 
itations is applicable to any demand sought to be enforced 
in eguity, it is applied for the protection of those who 
have remained in possession under re title supposed to be 
good.” 


Proceeding further to inquire into the question, the court, 
on page 11 say: ‘The cause of action, either at law or in 
equity, did not accrue until the claimant could legally sue. 
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* * * * No cause or right of action arose or accrued 
in the life-time of James Spann against his copartner, John 
ox as is contended by the complainant. There is no evi- 
dence that any dispute had arisen between the partners, 
but, on the contrary, they were doing a profitable business 
in merchandise, and were making large profits, and the 
partnership was dissolved alone on account of the death 
of James Spann. * The statute never did com- 
mence to run against James Spann in his life-time. ' 9 
The children of James Spann, as such, could not sue John 
ox in his life-time. * * The surviving parther was 
a trustee to account and pay over a moiety of the net 
profits to the administrator of the deceased partner. 

He was not holding adversely to any one. * * * -There 
was no person capable of suing until the qualification of 
Gardner. as administrator of Spann, and neither the statute 
of limitations, nor the equitable bar could commence its 
operation against the administrator before his qualifica- 
tion.” It would be tedious, and certainly not necessary, 
to collect and refer to all the cases on this subject. They 
‘all lead in but one direction, and to the conclusions we 
have stated. 


jeginning to run in July, 1860, it had run about a year 
and six months when the statute was arrested by special 
act of the legislature and did not again begin until April 
2, 1867. Griffin v. Mills, 40 Miss., 611; Mister v. McLean, 
43 Miss., 268; McCutchen v. Daugherty, 44 Miss., 419; Hill 
v. Boyland, 40 Miss, 618. Before July, 1867, E. H. Field 
retired from the administration of the estate of D. 1. Field, 
and C [. Field, surviving partner, became administrator. 
Ile died in September, 1867, and in October, 1867, Brutus 
J. Clay qualified as administrator of both estates. After 
July, 1867, there was no one to sue, the only creditor of 
the firm having the firm property in his hands as survivor, 
and being the administrator of his deceased partner. In 
October, 1867, Brutus J. Clay, as administrator of the sur- 
viving partner, had the right of possession and control of 
the partnership property, and he was the administrator of 
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the partner who died first. Manifestly, he could not sue 
himself, and thus acquiescing, in his representative capac- 
ity, in the conduct-and management of the business, his 
action would seem to be binding on the widow and heir of 
D. I. Fie:\d—certainly to the extent of suspending the stat- 
ute of limitations. 

Mr. Wood, in his work on limitation, thus lays down the 
law: ‘The question of the statute does not arise where a 
legatee is also an executor of the testator, so that the same 
hand gives and TECELLES. Thus, in the case first cited in 
the last note, where such a condition existed, Lord Hath- 
erly, v. ae sald : “Having the whole of the testator’s 
assets in his hands, he could not sue himself; the legacy 
was, therefore, either at home, that is to say, it would have 
been satisfied, if there had been assets, orit was kept alive, 
because, in ordinary circumstances, a bill might have been 
filed to keep it alive; but this gentleman, (the administra- 
tor.) could not have taken so absurd a step as to file a bill 
against himself for the purpose of making himself pay 
his own legacy.” This rule in effect would seem to apply 
to a case where the executor is an ordinary creditor of his 
testator, and as such is the rule when the de btor is admin- 
istrator to the ereditor, it would seem to hold good in the 
converse case. * * * Where the debtor takes out ad- 
ministration to the credicor, time will not run in the debtor’s 
favor even though it has commenced to run previously to 
his administration. And it appears that where adminis- 
tration of the goods of a creditor is given to a debtor, this, 
being done by the act of law, is not an extinction of the 
debt. buta Suspe nNSION of fhe reme dy. S$ 189, 117. 

The reason of this rule is not applicable alone to the 
case of an executor; the point is “that the same hand 
gives and receives.” The debtor in this case as to the firm 
liability was the surviving partner; he could not sue him- 


self He was administrator to himself as creditor: and if 


the reverse be conceded the same rule must prevail. In 
our view the right to sue could only arise after the death 
of D. I. Field; the four-year statute was not, therefore, 
applicable. 
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Ferguson v. Crowson, 2) Miss., 430; 
Benjamin v. Robertson, 27 Id., 501; 
Trench v. Davis, 28 Miss., 218 ; 
Pope v. Bowman, 27 Miss., 194; 
Rucks v. Taylor, 49 Miss., 552; 
Whitney v. State, 52 Id., 73: 
Metealf v. Grover, 55 Id., 145. 
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It has been objected that C. lL. Field put himself in the 
unfortunate predicament and therefore cannot avail of it, 
and that liis daughter stands in like case: but the statate 
expressly authorized the court to appoint a creditor ad- 
ministrator of the estate of his debtor, and without this 
power an insolvent debtor's estate would never be applied 
to the payment of his debts, or might never be. Code 
1857, Art. 61. p. 438. Even where the next of kin was a 
creditor, the High Court of Errors and Appeals held that 
this fact furnished no reason for a refusal to appoint her. 

Pendleton v. Pendleton, 6 S. & M.,. 448. 

But if the statute was not thus arrested, it had not run 
the length of time neeessary to bar the complainant when 
the proceeding in the probate court was commenced for 
the sale of her uncle’s half of the plantation to pay his 
half of the debt due C. 1. Field by the firm, nor when the 
sale occurred and the property was actually sold and pos- 
session delivered. As counsel laid stress only on this point 
in regard to the statute of limitations, we think we have 
fully answered all their objections and that our rights are 
not impatred., 

The court cannot fail to see the peculiar equities arising 
in this case. There can be no doubt of the fact that the 
first administrator of D. I. Field and the surviving partner 
agreed together to work the partnership out of cebt in 
order to save the estate to the widow and hen of the de- 


ceased partner, This it was competent for them to do, 
and certainly, until the administrator of the deceased 
partner required a settlement and sale of the joint prop- 
erty, a marshalling of theassets and payment of the debts, 
the surviving partner was under no legal duty to take this 
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course. He was not bound to Go it, and in a proper case, 
would have been enjoined from so doing. Indeed, the case 
of Robinson v. Hilzheim and others, lately decided by 
the supreme court of Mississippi, is a case precisely 
in point; and while the decision by the Supreme Court has 
not been report d, it may serve our purposes to refer to 
it. R. & H. were partners ‘in the business of conducting 
the Edwards House in Jackson, the title to which stood in 


their names. HUH. died, and R., who was a large creditor of 


the firm, qualified as administrator of I. and continued 
the business as before H.’s death until he had paid off all 
the firm debts except those due to himself— being engaged 
in it some three or four years. Still being administrator, 
and when separate creditors of H. were moving to have a 
half interest in the property sold, R. began a proceeding 
in equity against the heirs of H. and the separate creditors 
of his estate, for sale of the joint property to pay his 
debts to the exclusion of H.'s creditors. There was no ad- 
ministrator of HL.’s estate before the court. The bill was 
maintained and the property sold. R. of course accounted 
in the proceeding for rents and prolits and was allowed 
for taxes, insurance and repairs and the payment of debts. 
There is, therefore, no difficulty paler tamnak ree of this pro- 
ceeding, the parties to the tons r the relief prayed. The 
complainant assumes a difficu sata ats true, but there is 
no reason against he! operons in the suggestions of 


] } 
adaverse Counsel. 


There is another view to be taken of it. The represen- 
tatives of the two partners deceased have adjusted al] 
other matters of account. They were in hearty accord, and 
the representative of the surviving partner, in view of all 
the facts. chose the probate court proceeding as furnishing 
concerned. As to the 
| the full power to do this sub- 
ject to confirmation on the part of complainant : she did 
confirm and ratify the act by taking possession of the 
property under the deed to her; and after her majority ex- 
ercising exclusive rights of possession. As to the defend- 
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Field, the representative of his father could take this 
course at least subject to his ratification at his majority 
if he could not fully determine the matter himself, he hay 
ing all the beneficial interest, as such representative, in th 
firm property to the extent of his intestate’s interest therein 


If the right and power to ratify be conceded to D. I Field, 
Jr.. his election must be held to have been made when tlh: 
action of ejectment was brought. The widow is still stand- 
ing by the proceeding and insisting on complainant's being 


concluded by it~for her claim to dower rests for its sup- 
port wholly on that theory. Granting this premise, the 
limitation bar cuts no figure in the case, and the question 
for the court becomes very easy of solution. Either to 
allow the election tO stand or to have the CAs? dis ast d of 
on its merits because of the repudiation of thes 
by defendant Field. The burden in either event is on the 
complainant. The probate court sale is still in Meri, it 
has never been contirmed. Smith v. Denson, 2S. & M 
326. And the failure to have the sale reported to and 
confirmed by the probate court is an insurmountable 
obstacle in our way to a successful plea of the one year’s 
statute provided for in the Code of 1871, § 2173. See Wil- 
liams v. Campbell, 46 Miss., 57 


Cole v. Johnson, 53 Miss., 94: 
Gaines v. Kennedy, Id., 104. 


if the probate court proceedings were valid, but subject 
to defendant Field’s ratification after he attained his ma- 
jority, the complainant’s right to move in the present sult 
only arose when the ejectment suit was brought. By re 
pudiating the sale he could not secure to himself the wa : 
ilege of pleading the statute of limitations. Hendricks vy. 


ley 


P ul rh, D7 Miss.. 1 Lod. 


lle must put the complainant in statu (uo and leave her 
in no worse fix than that in which she was placed by and 
because of the sale. That we understand to be the clearly 
equitable view of the case. So much for the case in its 
first aspect. 


LT. 


But there is another phase presented by the pleadings. 
The bill is full as to all its disclosures and gives all the 
complainant knew or could ascertain. If the court should 
think that the administrator of the two deceased partners 
had the authority to initiate the probate proceedings ; that 
he thus made an election binding on all the parties in in- 
terest; and that the question of a partnership is wholly 
out of the case, we insist that this court shall take the case 
as it was left by him and complete it. The case could be 
treated by the chancery court of Bolivar county as a pend- 
ing application to sell the lands for the payment of the 
debt, and proceeded with accordingly. There could be no 
such thing a a Aiatus in the court, or in the administration 
of justice. If the administrator was alive now he could, 
by notice, have the report of sale, if mude, set aside, and a 
new sale ordered. The cause could be regularly transferred 
to the chancery court of Bolivar county, but that would 
not be proper in view of the action of ejectment here. The 
administrator, too, is dead. 

This complication cannot, however, affect rights—the 
parties are here; the land is within the jurisdiction of the 
court; the recent decision of the suit at law by this court 
fixes the rights of the appellee; and the only thing to be 
done to promote a full, fair and final settlement, is to ascer- 
tain and fix the balance due to the complainant, on an ac- 
counting had, and order a sale. 

lt cannot be said that complainant’s rights are to be 
affected adversely because of the course pursued by her 
father’s representative, especially when the same person 
aC] 
he acted for both, he could conclude neither unless both 
were equally affected. The test of his authority must 


. furnish the rule. As administrator of the surviving part- 


ner he was entitled to the possession of the property to 
the exclusion of the heir, and was only answerable to 
himself as administrator of D. Ll. Field. There can be 
no doubt of this and areference to authorities is unnecessa- 


resented the ancestors of both parties to this suit. If 
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ry. Thus representing both partners, Brutus J. Clay pro- 
ceeded to the sale of D. I. Field’s half interest in the Con- 
tent plantation to discharge half of the firm debt to C. I. 
Field’s estate, considering this half of the debt to be a 
separate demand against D. L. Field’s estate. The com- 
plainant purchased this half interest and was let into pos- 
session. Her bid was $6,000, and her receipt for that 
amount was-given to the administrator of heruncle. The 
bid was, therefore, buna fide, andthe amount of it applied 
to the payment of the debts of D. L. Field. If this pro- 
ceeding was fairly begun, conducted and concluded, there 
is no reason for rejecting or upsetting it unless the defend- 
ant Field has the right to repudiate it. If he do so repu- 
diate it, our rights remain, and the least equity we have is 
to fix the bid as a charge upon theland. There is but one 
restriction upon our right, and that relates to the status of 
our claims “at the time of the sale.” If they were not 
barred then, they are not barred now. Weaver v. Nor: 
wood, 59 Miss., 680. In this case the supreme court say: 
“The rights of the parties are to be considered now as 
they would beif the sale had never been made, and there 
is no room for applying the statute of limitations. Aside 
from the act of 1873, a court of equity will, in favor ofa 
bona fide purchaser who failed to acquire the title which 
he believed he was getting, charge the Jands in the hands of 
the owner with the amount of the purchase money appro- 
priated to the discharge of an encumbrance on it”: “This,” 
‘say the supreme court, “has been adjudicated in an un- 
broken line of decisions, beginning with Ragland ov. Green, 
14S. & M., 194, and ending with WeGee v. Wallis, 57 Miss.., 
638.” 59 Miss., 678. We call especial attention to a col- 
lection of the cases in the brief of Houston & Reynolds, 
59 Miss., 666. 


[tis said, however, that there was no’ money paid, and 


that the mere giving of a receipt for it to the administra- 
torand entering a credit on the note is not a payment. 
The suggestion is specious; there was a deed made to com- 
plainant and that operated as a payment: there was a par- 
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tial discharge of the debt, and that was a payment. That 
very point was presented to the court in Sivly v. Summers, 
07 Miss., 712, and did not attract the least attention. 
Rawley Sivley and R. 8S. Drone, two creditors of G. W. 
Summers, by promissory notes, due February, 1861, and 
January, 1865, petitioned to have Charles Hill, executor, 
removed. This was done and Raw!ey Sivly was appointed 
administratoron August 12, 1872, upon his own petition. 
On his application the lands of the decedent were sold 
and Sivley and Drone became the purchasers jointly. On 
the coming in of the report of sale they excepted to all 
the other claims exhibited against the estate; their excep- 
tions were sustained, and the proceeds of sale were 
ratably applied to their notes. Wo money was ever paid, 
and they ssmply surrendered their notes. The sale was 
set aside because of the collusive arrangement between 
Sivly and Drone, but they were allowed to fasten a lien 
upon the land tothe extent of the amount of his bid. We 
call special attention to the statement of the case, the 
brief of counsel, and the opinion of the court. It covers 
all the points made against us by adverse counsel. The 
four years’ statute was held not to apply as to Drone’s 
debt, which became suable afler the death of Summers, 


page 729, and in answer to the objection that Drone did 


not buy in good faith, and that the 
not applied in good faith to payment of debts, and that 
nothing should be allowed against the land, on account of 
the indebtedness to Drone, the court say: “Our view is 
that. in setting aside the sale of the land, the slatus quo 
of the parties, as nearly as possible, should be restored, 


purchase money was 


and that as Drone was at the time a creditor of the estate, 
regarded, with the right to charge 


he should be still so I 
the third of the land sold and now in controversy with 
one-third of his claim against the estate.” Page 732. The 
lands in controversy were siz hundred “aCTES, being a re- 
mainder after the widow’s dower, though Drone had pur- 


chased the whole i880 acres. His entire bid was $4,500, 


his share of the proceeds $1,434; and one-third his debt 
ok his bid. Page 715. 


Wis charged on the lands—70/ 


~* . e 
iene NA cl test : ‘ A ‘ 
nt entiaeainimt ty ee ee ee ee 


eatincistitinmeenimn nate ee 


[ey 


The former report of this case shows that the costs were 
only paid—$200. 56 Miss,, 13, brief of Calvin Wells. 
The case of Callicot v. Parks, 58 Miss., 528, is quite simi 
lar. Looking into the transcript of that case I find that 
the claim of Mrs. Parks against the estate of Wilkins, her 
first husband, was $2,500, and her bid at the sale $5,000. 
52 Miss.. 532, 533. J//er claim was surrendered and the bal 
ance of her bid paid out to other creditors, whose claims 
were purchased by her husband; and yet she charged the 


. ~ 


land with her whole bid; and thelands were sold in 1867, 
and her bill was filed in Ocflober, 1875, after she had failed 
in the ejectment suit brought against her. The right thus 
to sue is an equily devised by the courts quite outside the 
statute of limitations, and which only arises where heirs 
at-law upset sales of their ancestors’ ‘property made, 
under judicial sanction, to pay debts. Being thus a crea- 
ture of the courts, it is unknown to the statutes of limita 
tions, which make no provision touching it whatever. 
iV. 

Since the death of their fathers, the complainant and 
defendants have had their domicile and residence continu- 
ously out of the state. Indeed, Brutus J. Clay resided 
and was domiciled in Kentucky. The provision in our 
several codes on this subject reads thus: “If at at the time 
when any cause of action mentioned in this chapter shall 
accrue against any person he shall be out of the state, the 
action may be commenced within the time herein limited 
therefor, after such person shall have come into the state: 
and if, after any cause of action shall have accrued, the 
person against whom it has accrued shall be absent from 
and reside out of the state, the time of his absence shall 
not be taken as any part of the time limited for the com- 
mencement of the action.” Code 1857, pp. 400, 401: 
Code 1871, § 2147: Code 1880. Ss 2677, 2678. 

This statute has been applied in a variety of cases. In 
Sledge v. Jacobs, 58 Miss., 194, Monroe 


1 


heatham pur- 


( 
chased lands belonging to estate of Mary E. Pope at ad- 


ee # ou we. By te 
it Mr ve OO ae OE Nate Ge ee a Ds a a a et noe eee ee 


a 
99 
ministrator’s sale under chancery decree, giving bond for 4 
purchase money due December 20, 1871. Prior to i876 he a 
moved out of the State and became permanently resident ‘ 
in some other State. Prior to January, 1878, he died and 2 
there was no administrator on his estate. In April, 1880, s 
the administrator of Mary E. Pope brought bill to enforce 4 
lien for purchase money against Sledge, vendee of Cheat- 2 
ham, and it was maintained against the plea of the statute a 
of limitationson two grounds: 1. Because of the obligor’s 4 
absence from the State: and 2, because the obligor having 4 
died before the expiration of the time limited for an action f 
| to be brought, an action might be brought at any time 


| Within One year after the date of letters of administration 

eranted. Code 1871 & 2162. 

| In Pindell v. Harris, 57 Miss., 739, the note was executed 
in 1865 and the suit was brought in 1880, the presence of 


Mirs. Harris in the State for several months alone sustain- 


J 


= r. - ~~ 1H. 
see Bowe a o a liansham. 718 Miss.. 619: 


Withers v. Bullock, 51 Id.. 539. 


Conceding that the complainant's rights are not barred, 
ther coul be no such thin r aS lache. or stale iE88 about 
her demand. She had a right to act on the presumption 
that the fa nily settiemen. W ild not be disturbed. If the 


proceeding ihn the provate court were ai all warranted, her 


sel * ? } _ . ’ - hill FP “% ,¥% +}, 4 qd : 4 > ’ . 
ment to Dring this DLL ontliv arose upon the adversary pro- 
. tm “ ‘ ~o- . ’ +. — ‘ ; foxy } 4 if } » lid 
CFPCOAINES aAaGAaALNSt Der Dy LHe Gerenaants. | the court dle 
not have the jurisdiction to entertain the proceeding, there 
" ] } . > | ‘ . ‘sy — } ’ . . an. y ’ ° ’ 
(’ mild b no loubt LAL OUFr TIGUts a;re unaffected wholly. 


ere . . . : . t 
(he loss of our title to the land restores our right to the 


d purchase money at least. Our reliance upon the sale should 
not be visited upon us. Practically the debt of the appel- . 
- . hy : by, oo? \* id } t’ > Haren aga fF +] ~~“. } : ‘ cl }  £ . 
Pcitit il ‘ il byebl 7 ‘ i 5 Cau , iit stit . tie [ it ap 4 
pellees greatly benefitted thereb: | 
Indeed, under our statute of limitations which applies ; 
equally to courts of law and equity. there could be no 
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STATEMENT, 


The bill alleges that D. I. Field, father of defendant, D. 
a Field, and the husband oO} Lue 4 
ot defendant, Charles Ly KFreem il) 


l'reeman, now wife* 
, died in Bolivar county, 
Mississip 1. ON the llth dav of September. 1859. 

PI} 


ntly seized and possessed with 


: 


‘| heat ul ssid date He Wits TO] 
C. 1. Field, father of said complainant, Pattie A. Clay, of 
iect-inatter of this controversy, 


4 large plantation, the su 
in snid county, known as the Content Plantation, and as 
well, a larve number of slav ind other property, all of 
which personal and Pei propercy Wills purchased for and 
used by them in an aw irl partnership, began in 1855, 


lto the said death of D. I. Field, under the 


ana econduet ec 
name and style of D. L. Field & Co. 


That D. I. Field and said C. |. Field each put into said 
partnership about $18,000 in) cash, ind also incurred obli- 
rations on account eq pavinents on portions 


of the plantation. 

That the total amount property of said partnership 
Wiis SIXt or seventy thousand dollars, or possibly more, 
Phat the said D. I. Field. at the date of his death, owed 
individu lly about $12,000, which included a certain firm 
debt due to said C. 1. Field (heretnafter referred to). 

Phat all of his individual indebtedness to other parties 


Aas been paid. and all of the firm debits, except snid debt to 


That one EK. H. Field became administrator of the indi- 


vidual estate of D. T. i d, took HOSSeSSION of the partner- 
ship property funn reas rod ind eontrolled it up to the 


’ 


commencement ofr the 


That before the death of said D. Ll. Field the said C. I 
Field advanced to said tirm certain money, and took mem- 
orandum ol PALIO : Lid firm. allewed to have been 
executed |) a 

Said obligations were Ws 

On or before the firs January, L858, the con- 


De owing U. I. Kield the 


ree hundred and eightv-five 


, 
I" ind thirtv-one cents, tor money ad - 


vanced the concern for payment for the Leach land and 


f nevroes in Kentucky in 


ise Ol 


the summer of 1856: to bear = six per cent interest from 
maturitv to when due. 
TSOb. 


— This 2 Sa December. 
‘¢[. I. Firtp & Co. 


& Co.. is owing to © 
six hundred sIXtv- 
-) (it being that 


[TWo-! 


ivinent bo Kirk, balance Ol} 


amount advanced 
concern note due of Januarv last): he is to 
be paid six per cet trom date until paid. 


‘ This 20th Mag 
FIELD & Co., 


‘+ BoLIvAR, June 15, 1857. 


Liots ina three hundred 


one-hundi ect is dollars 


» | is date. 


FiELD & Co.’’ 


leven hundred 
mced by pav- 


itt. Norton & 


Oro 


it’ 


hip w 


S44 000), 


July. LS 


7 (Lp pe (hie 7) and 


A. Clay, sole heir 


$6,000, that being the 


administrator 
said sum of 
snd Proh tle 
state, 

abol- 
adminis- 


surt. but 


vy. 1872. 


not contirmed, 


undivided 


of 


’ 
tne 


trout 


? 


‘ 


nst 


rol 


sic complainants, 


the rental value of 


is been transferred 


undivided half 
ual estate of 
ind was 
adminis- 

H. Field 
rved, and 


iv Or (lis- 


a 


unto appended, pray thatthe said Lucy ( e ind U. Ly. Free- 
man, and the said David I. Field, be made defendants 
hereunto, and compell (ito answer the several allegations ol 
the bill; that proc of subpoena herein issue against 
them, to be executed Upon their attorneys of record; that 
ke possession of said Content 


) P ! a > onan a0 —— : ‘ 
| MNLALIOnN. lid Lens tiie same trom vear to veut until | 


foal hearine of the cause: entering into such bond as this 


nono pie court rhivae making report irom time 
| tire Pie rect, and your orators here now 


offering to acco this honorable court for all rents and 


profits received, expenditures and repairs made on 


= a 1) » property, pray that the assets 
eS icin | . Kiineg the said pDinntation., be mar- 
land sold 1 » balances as may be found due to 
‘ . ; > ' 1} - | 

your oratrix, ul ecountine had, as well about the 
- , 
1 ti ,§ CAM at « . | r@LVMAITS. ds booul the partner- 
S| ielts (*] CSlO neretotore’ set out in th _ bill. 


O this honorable court should adjudge or determine that 


proceeding the snid Probate Court of said 


vndivided half int . f said David I. Field, deceased, in 


i — ' j - | | i ; : . —s 
sand Content phantatio r the half of said partnership 
debts due to her a sto) Your orator, 1 that event. 


prave that after the amount due bo her as such heir at law 

ij GUISTTIDULes pot ict) counting shall be iscertuined 
and tixed, the said undivided h ilf interest of said David | 
Ki ‘i. mn snd Dai l. “haul De sold under the Ww yer 


aqaecre ot this court, thus carrving into execution the decret 


Or the spe li Feiets before prayed, tLuey Lhen pray 
‘ 7 ‘ * 
that this honorable « te mit\ lecree that vour orators 


- »» ts —- r 
have a 6 61teh pol Lf Sikid undivided pial interest Z 


vr) 
— 

te 
=i ‘ 


> it 
src 
eon fi 
Dabin 
untineg 
tll na 


ise 
Hers 
| ; 


ned in th ius 

Ls nd uitorn 

ler prosecuting 
I 

ist vour orators, 

be perpetua I 

“. ers 

» this yall the « 

rds of demu 

Be \\ int of ‘ i 
ee CLip se TT) 
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ina ‘ttl 
represe! 
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mpiainunt 
I 
‘* | ‘ 
tn Y's, ne 


plant il ion, for 


i the interest 


\ yf |) TL} rs TRH - lessened hv 
; 

»” found due by her upon such 

use, AS MaV He a ludged Lo 


lest »v* ry 
if Ltiil 


ned that vour 


Lo pre orn t said piintation 

Psi pit) : i PP UV ita iT OT eaid 
? 

sald A stors, they pray thint 


f 
bt} | bi} Vv | } (*iitithh. is proe 
i 7 " ; ’ : ’ ’ ; ' 
| PryDevesi OT? Stl 1 Pritlct- 
5 hono be eou hall ad- 
. | , 
ri] } { ) . i riken in the 
, ia, i 
} » &U ler, (WenNeCrAal Ce 
| ) } , hi Vo } } 5 CAs 
, > | . 
7 i ) ‘ ,i} — Be ' tia 
} j ‘ ’ 
if mndivided O ni Cstl O1 said 
‘ o , . j | 
Pid, Thlhit in Wirore Cone 
i 4 ’ } " 
| | i | Le j mould yf dle- 
' ’ . 
rY : 4 “ > 
iv ft t | said defendants, the 


} i | pit t resti ined 
Lic i ~ | I monoravie court 
: +; ' ; ’ 7 TISLIT ° es 
Ae il j ' ; mt sii Lill ithe 
, > : ~~ 
[say pier ' ive! te) 
it i i fis d iui L- Filtii’ as 
| |) 
, ah 
' : 
| } — ae 
nded Lims ip in the bill are 
0 , ’ ' « : ° ” 
| iLTie a ( iV. nel incestol and 
pene ruiltv of such /faches as pre- 
' Lite 


*) 
«it e 


said hill ure barred hy the St; 


ii} ()ii- 
»t | 
it 
suit fo 


CIULALION 
cle Ppbchiie 


executor 


me. it would have ty 


of D. I. Field, and not 


such 


“Vc°T 1 


| authorities, t 


mn SeLtLiement 


10) 


secause the pretended debts and claims set up in 


atute of Limitations. 


ments and prayers of said bill are 


‘OnLIN lictory. 


defect of parties, ih that the snid 


ip accounting should and can only be 


ted bv. thi tn trator of the estate of C. I. 
l e administrator of the said éstate of 1). 

ne Theorv that thre vill presents o case of accounting 
partners ' 


which necessarily must be and in one of 
features, at nm. aS balance must he struck 
is barred by the Statute of 


tate of Mississippi. That the right of 


nand a settlement of accounts 1s 
nistrator of the deceased puart- 
not ay inst f irs. is too clear to require the 
’ 


i~ equally elear Ltisat the rivht LO 


>] j SUrVIVING partner Pisses to the 
or administrator of the deceased partner, and not 


Rielad. thr neestor. in his lifetime, or after | 


ndiininistrator tad brought aA suit tor an 


’ 
‘c*T) i>} 
' 


1s 
accoutt- 
secuted acainst the administrator 


not against his heir, D. |. Field, Jr. 


Dune ak Uv. Lyon. 


ran account and settlement of 


- 


1l— 


the partnership of David I. Field & Co., and for a decree 
charging the partnership lands with the amount found to be 
due to the complainant. 

This is the main theory and character of the bill. 

It is true that there is a prayer in the alternative that the 
court will enforce the decree of the Probate Court of Boli- 
var Countv, made in 1869, or charge the land with the bid 
of $6,000 made at the sale under the Probate Court de- 
cree 

But it is admitted as matter of fact by the bill that the 
whole proceedings i thi P| Mate Court shows on its ice 
that the only debt for which the administrator asked a sale 
of the land was the partnership debt due to surviving 
partner s‘estate, and the only property sought to be sold 
Was partnership property 

The bill contains t ese f irther material a IMISSIONS : 


‘The Probate Court ot the said County of Bolivar had 


ho jurisdiction to wind up, settle, or a lyust the partnership 

> ol : 1 oc’ ; 1] | , . 
of the suid David |. Field & ¢ .to sell the property of said 
hrm for the pavment of the debts of the partnership. 
> . . 


. } rn ry 
‘that the tinal decree of said Probate Court 
VV iis void Td)! rie ~ | iz iscpil. ind pecuAlise your orator iti 


nota party thereto, nov could nor did she waive any right 


: 
held by her growing eut.of the existence of the partner- 
ship above mentioned 
It is further “ded that ** the sale of the land under 
the suid Probate Co t decree was utterly null and void. he- 
“v7 VIR fhe ee f fis j | fy iii j ay Prev es dinas.’’ 


f 


‘ ' . ' ~ _ 
ft mtrue that hy | } mite ¢ rey. Tyee neg AOrL Of jurisdic. 


tion of the sulblect-matter. dno pretense of lecal power 
‘ 

to entertain the proceedings for the sale of the lands or to de- 

cree their sale e ws entire and absolute absence of 

all jurisdiction of the subject-matter a4 initio. That court 

Wis one of spo | pIrisaict Li? its TL sdiction over lund 


" " s ' ’ i " a ie * 
was derived from leoets ve grant, and this grant was of a 


, : :' :, ys . , . : 
cised in strict necordance with the tim itions mia condi- 


Pianter 's Dank | rsa. ri >. & M. 14%: 
Bank of Ma t Martin, 9 S. & M. 613. 


?) rif ‘ iT () urisdiction over ii creditol = 


d not ent | for an account and had no 
pt ‘ 1¢) pepo 
' ) 
~ . tee . \i } 


I 
1] ; 
P ) vw ’ tO entertain u nit to setth 
. i 
‘ raid) ria 
i 
~ ~ \] AS 


And so ina | the well recognized rule in 
Miss ppi, the lea Lud {the District Court said in his 
0} ai) “ely | | nv mind that the Probate Court 
had) ietion | Lif i¢ indebtedness of D. I. Fi ld, 
ib any ted, and to d easale of the interest of which 
lL). | rieid (| : ed in the lands to ws pay- 
ment . ' ‘{ hsequently the whole proceedings 


ny) 1 yoate Court HilitVv. and as thouch they had 


: ) - ) 
Liha present Dll read DOV limitation. Whether the 


’ 


By analogy six years would probably be the correct 
period of limitation to apply toa bill fora partnership 
account. Though the present bill is equally barred by the 
period otten years, 

Atthe death of D. . Field, september, LS. the sur- 
vivor might have filed a bill tor an account and settlement. 
( lL. Kield did noi die until eirnt veurs ifterwards, in 
Septeniber, LS6¢. 

Certainly during this lone period of time he was under 
duty to assert his claims tf he had any. The stutute of 
limitation began to run against a bill of this character 
in the lifetime of OU. I. Field, the surviving member of the 
irm., Who survived his partner eight vi ils, 

And the statute once put in motion continued to run 
Without mbterruption, @Xece u Where Susp nded by statute 

If ‘I che bt is due at the time ot the death of a debtor the 
StaLubce., OAVInNGe commence roOrun., Will not be suspended 


Or wan administr itor. 


; | ¢ ’ ' " ‘ * 5 ; . ; : : : 
When tne LAituLe }i j nits fim IS OTC! PPtLit iti motion iT 


Lhe suspension of th litations during the 
fe ClVil War Is n tactl Wholly mmutel Vipin the computation, 


: | : . +. | ; ‘ ‘ | “> . , e 

At the time thi- til was filed, L882, twenty-three vears 
had elapsed since the death of D. L. I d, and fitteen vears 
had passed since the death of the complainant s ancestor, 


a 8 Field, and thirteen vears since, Nove mber. 1869. the 


- ' ne , 
; "Le he : ry , ; ? - ts < : 
Dill is not mirred DV positive statutorv timitation 


’ 


it Is clearly IMpPoss! le that the void proceedings in the 
|? oObute Court, LO which complainant pleads in) her bill she 
Wis notn part : I) is sUs}) lec the running of the statute 
of limitations. 

No rights were acquired or lost by that void proceeding. 
No title to the prope yp ssed, no part of the alleged claim 
Wits pul a no legal Perabo Wills incurred CO pry the bid, 
and no money was paid, as admitted by the bill, 
ih Wis the Chard é yf that proceeding, cts decided 


hv the District Juda 1 in effect. decided by this Hon- 


orable Court, in the tment suit between these same 
t a 1 ~ Le i)! } 

Ls rine movu District Judve: ‘+ Consequently 
th vhnole proceeding Lf Probate Court are a nullity, 

Lnougn they ever been, And this decision is 

| : ; 1} | | ~ : 
ased on the rule ol vy, well settled by the Supreme 
. ; ' ‘ ‘ } . . . it i 
Cou Or the Stute imoistrator cannot seit tand to 
| . ' ‘34 a. i ‘ >} | Baler 


Phe statute of lim is will commence to run trom the 
lution of the partnership, wrarnst a bill 1) 


one partner acvarmnst th ther for an account. 


Prewett Buck rham. 6 CC. 92, 
The onlv remedy is in echaneerv. In a word, the chan- 
f Vv itl ilo iis I rion to setttie partnership iCe- 
Hlanwa Roop 19 Miss. 758 
» PZ ~ 
Robertshaw Li 52? Miss. (13 
’ ’ 
i C Cl] re pro | } Lie’ sil Or this land Wilts void 
7 | 4 ! 
re Pe Li] init i ’ Leta th = ist ting | it SiLit Ol 
ihe ind under the sa Probate Court deere Wiis ULLETLS 


null and void, because the court had no jurisdiction of the 
proceedings.’ 

It is evidently impossible that a void proceeding in a 
court, having no pretense of jurisdiction, can have the 
effect of suspending the operation of a statute of limi- 
tations. 

From the ve rv voidness of the whole proceedings nobody’ s 
rights were changed or affected. 

The district judge said in his opinion on this precise ques- 
tion: ** This neglect of the administrator and complain- 
ants arose, no doubt, from the tact that they relied upon 
the proceedings in the probate court, but this mistake upon 
their part Can not prejudice the defe launts itl their rights, 


t : ’ , 


ivorable condition than they 


’ 


or place them ina more unt 
would have been had they not taken pi ice, 

The bill in equity for a settlement of the partnership 
account ts, theretore, barred Dy the statute of limitations. 
* . ' . ‘ , ‘ , ‘ 
Conceding the view of counsel tor appellant that no bill 
for a settlement of the partnership scecounts could have 
been brought until the payment of all the firm debts (which 
is not a correct statement of the law), it is clear from the 
bill that all the creditors of the firm were paid off before 
the Probate Court proceedings in LS6d, Certainly the bill 


could have been brought at the time, and even on this view 


* 7 * * * . 7 * +. 


The right to an action tor an accounting having been 


é 
— 


barred in the administration of the estate of C. |. Field, 
ind having been barred by the statute of limitations, it Is 


barred equally against any pretended claim of the benefi- 
ciarv, Mrs. Pattie A. Clav, complainant. 

Sec. 2694, Code of 1880, provides: 

‘¢ When the lega! title to property, or @ right in action, 
isin an executor, administrator, guardian, or other trustee, 
the time during which any statute of limitations runs against 


such trustee shall be counted against the person beneficially 
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interested in such property, although such person thay be 
iin the saving of anv statute of lim- 


va 
ii] 


under disability ind W 
l of inanyv suit or action by such 


and 


itutions, anv may be avatles 
person. 
il. 

But where a demand is not of a legal nature, but purely 
fan equitable, or where the bar of the statute is Inapplica- 
ble, courts of equity have another rule, founded sometimes 
upon the spirit of the law, and sometimes upon its own in- 
herent doctrine to entertain stale or antiquated demands, 
and not to encout pore aches nnd negligence. 

llenee, in matters of account, although not barred Dp the 
statute of limitations, courts of equity refuse to interfere 
after a considerable lapse of time, from considerations of 
difficulty of doing entire justice, when 


public policy . fro | 

fhe original Transictlions hy ive become obscure by time, 
The evidens c Tpit by lost. 
29. 


Storv’s Equity Jurisprudence, se 


ll not, after six vears of acquiescence, 
icKnOWI- 


no step 


A eounrl of equity, WW) 
} 
ij ‘ N pia thé (| mW ¢ linnstunces, or counten mced hy 
ifment decree on account between a survivine partner 
and the estate o deceased partner, 
+ ¢ “> *) . 
Storv oO te { rship “ECT. ZAD- ( hap. I]. nore a 
; : . gi ) 
ly ‘ mo and ustice., savs the eourtin ¢2 | . 109. 
‘+ why should not the statute close upon 


for six vears after dissolution, t: 
balance between them. 


n the bal 
. is 6 Jones, 124 (N.C. 
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If it can in any legal or equitable sense be said that the 
complainant, Mrs. Pattie A. Clay, by the void sale of the 
land in December, 1869, became the owner ot her ancestor’s 
claim for uh account Ing acguinst the estate ¢ yf | ). a Field, 
then she is barred tor the same reasons. She has suffered 
twelve years to pass without suing anvbody. It does not 
appear from the bill but what the administration of the 
estate of D. 1. Field continued more than tour years after 
suid sale in December, 1869. It is merely alleged that set- 
tlement Was made by the administrator and he discharged 
from his trust. 

It is | familiar rule that a pleading is to be most strongly 
construed against the pleader, who is supposed to know the 
facts and Lo plead them when it can be done most strongly 
in his favor. <All presumptions in such cases are in favor 
of the party against whom the pleading ts filed, and any 
umbiguous or uncertanmn averment is to be taken in the schnse 


most adverse to the pleadei : 


Avekb urn Ch incery Pract we, ). 113 . 
Simpson  . Fog r. ] Johnson & Liem. 235: 


Foss v. Harbottle, 2 Hare, 461, 502 and 203. 


In adjudging a claim stale a court of equity may con- 
sider the Statute of Limitations as furnishing a proper 
period, or if itl Ly vdiu lore it = Lie Within ia less period, or if 
ae L(V vive yreater time. Ju lure Dy LnV stan ural it would 
be manifestly unjust and inequitable to compel these defend- 
ants To answer, liter the lapse otf twe ity-three years, the 
matters set out in the bill. 

It seems that C. I. Field had no immediate charge of 
the partnership husiness. It might well be true therefore 
that he advanced the money recited and took the memoran- 
dum notes, \\ hen TT the Cise of similar advances by I). is 
Kield. Who did nave ecnarge ot the Dusiness, ie such Melle 
orandums would be executed — he either relying on the 


hooks of the concern or bis own memory, or the recollec- 


~} 


tion of other witnesses. He is now dead. C.I. Field is 
dead. No books ware referred to in the bill, and if uny CxX- 
insted thev are no dou iost or destroyed. Other wit- 


ness Vio mei\ bad Known of counter advances are no 


doubt dead or have forgotten ineidents which had no 


personal interest to them. A great civil war has laid a 
destrovi pir h md on e\ Virine’. Pris ite b oks, records Ol 


rts —all Nive | Ss «bouel., ludeed, ‘LS — [. Kield 

i n the vicinity of thre pisant ition, and subsequently 

became the administrator of bis brother's estate, any books 
Wiiletii ) XIsi passed into his r nds. 

ven the memorns Wm nores. which were remarkable, if 

not suspicious, in their character, and which were filed with 


ih haste in the P te Court as to become still more 


questionabic, ind =e Adnan to brotherly . have been lost. 
ind the court must epend upon the alleged copies of 
( Li tise =) WoOw . 
ft ShhOW bv th that the partnership began in L885, 
dthat D. Ll. Field was the active managing member of 
the firm. It is reasonable to suppose that from 1855 to his 
leath in September, so, that the necessities of the 


itnership eniled o mithh To} vivances ana outiaves whi} i} 
would reduce t ileved memorandum notes. Yet the 
iefendants bave and in bave no information on the sub- 


ect and no wav to veanyv countet! chareves they micht 


Act ording Lo tine itions of the bill the value of the 
partnership properts Wiis S,O.000, the amount contributed 
Ly ench partner ¢u rain’ Lo the bill) in ine prune ise of 
this property Was ont $56 000, The total amount of the 


memorandum notes is only $15,124.72. total $51.124.72. 
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leaAVvING SiS. ¢4. ¢ | T mand by 1). |. } ield. either out 


of the profits of the plantation or out of the private funds of 
‘ a ‘ 


. « ; | 
1). l. Kield, = 36 -t (*] Lrine isonuble to suppose, and the 
COMPU ANts are i= titled to the presumption that enough 
profits would be real dout of such a new enterprise nec- 


essarilv nvolvin xpenditures at everv step, to pay 


ae 


er 


in) hive Veurs this lnree Siltti. dy LWwi 


iy interest ill the time, 
and also support D. lL. Field and his family. If it did the 
result was very different. from the melancholy picture 
given us in the bill of the subsequent working of the 
Again, the partnership articles are lost and no COpy OF 


eo 4 ) tinal 
stugger at a copy of them ts Given. Might not the articies, 


> : a7 . = ’ . , 

if produced, show that D. |. Field, tn consideration of ¢ , l. 
. , : , , 

Field dome noch ne except to chareve interest on addy inces ) 


and D. I. Field devoting all his time to the plantation, was 
to recelve on Slary (oT ne tllowe | more profits than his 
brother. Certainly t would have been most equil ible for 
some compensation to be proy edfor this Inequality of serv- 
ee . hWAsmuch As ef ontributed the same capital. Yet 
Lne Dill ese if (| SUTOPS | Lt tim has SWepol AWAY this,proot 
and the witnesses who could tell about it. After the lapse 


of so many vears, and such eventtul and destroying ones, 


ae ° ; j , os 4 I j : * 
the Wlhiow and son of} iL dena martner and brother, DOLD ot 
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trae OOSCUriLtv to whol tne complininants have sutlered to 
ratner around tf an I} irention of the ¢ irt is respect- 
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in equity th rit i ine ny Of statute of timitations 


have been adopted and acted on as rules of decision though 


the words of the statute mav not embrace the eourt., 


6 CC, 312, Mandeville 7. Lane: 
8 G. 567, Mitchell v. Woodson 


and hence i court of CQuits Will ipply the rear’ of a stutute 


of limitations to a bill to enforce a judgment. 


And hence uiso a motto ina court ot equity LO apport 
a commissioner to execute a decree to foreclose a mortgage 

: | ] . + . . “ : . 4 
will not tie ntiter the statutory perl d for a revivor of a 


judgment had expired, 


A ) Lion of complain int = Dil contempt!ates the entorce- 
ment of the decree of insolvency of the Probate Court. 

The statute will commence to run against a bill for an 
¢cecounting between partners from the date of the dissolu- 


tion of the partnership. 


Courts of CQuIty are not within the w wrids of the st icute, 
hut Thev are within the sp | rnd menning’. 


Courts of equity act in obe lence to the statute. 


2 “s¢*T) = X Let - mes 
6 Simmons, 51, Hoar Peck 


lu 6 Hare Reports, 347, the court savs: **In this court 
there is direct and very high authority for the proposition 
that a court of equitv will not, after six years acquiesence, 


unexplained bv circumstances. or counteracted bv acknowl- 


21 -- 


edgment. decree an account between it surviving partner 


and the estate of a deceased partner.’ 
Story on Partnersh p, section 235, chapter oF note 4. 


In 30 N. J. Eq. Rep. 187, Stout v. Executors of Lea- 
brook, the court says: ** A court of equity will not permit 
accounts to be overhauled in favor of a party who has slept 
Upon his rivhts for a vreiutl number of years, and wWmore Cs- 
pecially ageinst the represent iLives of a part VY who Trhit he 
supposed to have had the means of defense tn his lifetime, 
but who may have left his successors without the requisite 
vouchers 

‘+ The court is alwavs unwilling to decree an account when 
the transactions have become obscured and entangled by 
delay. He who delays asserting his rights until the proof 
is so indeterminative that itis difficut to decide whether 
what seems to be injustice to him is not Injustice to his ad- 
vesary, ought to lose all right to the aid of a court of 
equity, for by his /aches, the path of justice has become so 
obscure that it can not be traced with certainty.’ 

In 18 Wall. 493, Clark v. Boorman, the Supreme Court 
used the following language: ** The general doctrines of 
Courts of equit COnce bie lapse ot time, lene his Ss and stule 
claims will protect the executor of a trustee, sued after his 
death, for matters growing out of the trust which oecurred 
forty years before suit was brought, which were known to 
the ancestors THLE r WVilOtti Lhe pi untiffs claim for aver 
twenty vears before his death, and where the suit is brought 
fourteen vears after HIS death. it 1Wo Vears ifter the de ith 
of the trustee, and where no person connected with the 
remains ative 


transactions compiained o 
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| welfare of society A departure 
t to the evils intended to be ex- 

TT 1 their bill that the detend- 


‘eeman. shortly after 


1 1859, removed to the State of 
led it of and been absent from 


the State ever since (arn i. but this presented no Oobe- 
Stacie to a suit fol pia ine vyvC. i. Field rrainst the 
“iministrator of D. I. Field. nor My Pattie A. Clay, after 
his death, against the adn ittorot D. |. Field. Neither 
daa it prevent Pattie A. ¢ mV, at anv time, from December. 
Iso boo The pres nt time. trom bringing i suit Aulst the 
land 1 harge it with lleged equitable lien (it has al- 
Wit been in the Stat ind bro vht in the defendants by 
publication notice 

(On a bi in ¢ pity to adyust partnership accounts if it 
ppear Chav Py thre CHES rhe omplainants, the: respond- 
ents “Aa mt Tlie j Or are D iced it} :f (isa Java i/(te- 
/ US POSsil ye. the ( OUTT W ideal with it as barred in equity, 
even though 1 Lim ft the statute of limititations has 
not elapsed 

61 Me. 38, Lawrene Rooks 

In this case it is al CO Lt hyd that the original Mmecm- 

orandum notes referred e been lost. If they were still 
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in existence, and produced, they might show that they were 
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compl “inant’s ancestor himself, which 


1. Hf not entirely destrov them as evi- 
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suit in favor of complainant. By lapse 
s would be thus put in amore disad- 


} 


than if a suit had been diligently 


this Cout s Landsd Lie Uv. Smith. LO6 


mov. Rathroad ¢ ompany, i038 U. By. 
ms to the Dill on necount of the stale- 
the Statute of Limitations. counsel 


propositions whi ly we will 
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Lidagdity | roonte ( oOurt procee j - 


on the ratiheation of [ Pa I ' aT ld ~— hen 


PPEILETRILILE eee oe sine | if whole proceed- 


Lond as matter 


obpyection 


riti« rave the court yun isciiction of 
st? ited Is VV holly MIISCOHCeLY ed. In 
Pro mite 4 ini had Pu ful escliction 
rt renderead Le 4 ror thie sihie of 
unced erroneous as to one party, but 


| the proceeding at t he outset for the 


liss Lie propos ion Lint under the 


_ ; > : ‘ ’ , ‘ 
jiecree of tne Probate (court can be 
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with and decided as though there had never been any pro- 
ceeding in the Probate Court of Bolivar County. 
, . : . , , , , , . ” 

Counsel for appellant suggests that the bid at the Probate 
Court sale ought to be charged on the land, and against 
that claim the Statute ought not to run. Weaver v. Nor- 
wood, 59 Miss., is erroneously supposed to support this 
proposition, That decision is not in the slightest degree in 
point. There the purchaser paid his bid, and money was 
actually applied Lo valid debts, which were charges upon 
the land. When his tithe was set aside, because the sale 
was bad, it was held that he was entitled on the principle 
of subrogation to charge the land to the extent of valid 
debts, which were extinguished with the purchaser's money. 
Moreover, the case was one where the court had full juris- 
diction, though the sale was invalid. 

This decision is in no respect different from Sivley Uv. 
Summers. 57 Miss.,: which with Callicott v. Parker, we 
are surprised to see again quoted as authorities in point, 
after the allusions to these cases in the opinion of this 
Court in the ejectment suit of Pattie A. Clay v. D. J. Field. 

Ravland v. Green, 1438. & M., and MeGee v. Wallis, 
57 Miss., are also cited by counsel in the same connection. 
All these decisions proceed On the premises ot jurisdiction 
in the Probate Court in the particular case, and actual pay- 
ment of the bid by the purchaser. 

[In the case at bar the bid was never paid; no part bf 
the claim was surrendered, and as shown by the bill, the 
sale was never contirmed. 

But the appellant, in’ her bill, insists that the whole 
proceeding was void from the’ beginning, and that her 
rights tn respect to her claim were not and can not be af- 
tected by that proceeding, 

This we coneede fully. She lost no rights by virtue of 
that void proceeding, but on the other hand it must be 
conceded that she gained no new rights. 
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To avoid the statute of limitations, counsel suggests the 


absence of the appellee from the State of Mississippi. 

This did not stop the running of the statute of limita- 
tions, for the claim never was a personal demand against 
the appellee. The lands are situated in Mississippi ; for 
vears there was no administrator of David J. Field, de- 
ceased, in the State, and at any time the heir at law could 
have been made a party by publication of process. This 
is clearly explained in the opinion of Judge Hill. 

The cases cited by counsel are not at all in point. 

In Sledge v. Jacobs (58 Miss. 194), the defendant who, 
was absent from the State, was the obligor and debtor per- 
sonally bound for the debt. 

Such was the case also in Pindell v. Harris (57 Miss.) ; 
so also in Bowman v. Hanshaw (56 Miss.), and Nithes vp. 
Bullock (53 Miss. erroneously cited 51 Miss). These 
eases have not the remotest application to the subject now 
under inquiry. 

. * He * " . * « * * 

There was never any settlement of the partnership 
affairs ; but a hostile proceeding against a minor in a court 
without jurisdiction. There never was an accounting of 
the affiairs of the partnership antedating the death of 
David I. Field. Nor between C. I. Field and the adminis- 
trator E. H. Field, nor by anybody else for the period of 
ten years between the death of D. I. Field and the probate 
court pro eeding In respec to Crops On persnnal property. 

It is not pretended in the bill that anv accounting was 
held in the Probate Court. 

No person pretended to make any settlement for this 
appellee, but on the contrary the opposite thing was done 
in bringing an adversary proceeding against his property, 
in which he stood in hostility to.the administrator of C. I. 
Field, as well as to the administrator of David I. Field, 
deceased. 


KE. H. Field’s resignation as administrator can not excuse 


the laches of complainant or his ancestor ; an administrator 


can not resign without a full administration and all credit- 
ors may still treat him as administrator notwithstanding 


such resignation. 


43 Miss. 140, Pollock v. Brice. 


il. 


Inasmuch as Judge Hill’s opinion is not in the tran- 
script we print that part not included in Mr. Nugent’s 


brief, which 1s stipulated to be correct:— 


OPINION OF JUDGE R.A. HILL, JUDGE OF UNITED STATES DIS- 
a 


TRICT COURT, AT OXFORD, 


‘¢The questions now for decision arise upon defendant's 
demurrer Lo complainant's bill, The allegations ot the bill 
are in substance as follows: ln the year LSS), [). € ie ld 
and C. I. Field, brothers, formed a partnership in the cot- 
ton planting business, in Bolivar County in this State, each 
contributing in cash the sum of $18,000. The business 
was conducted by D. I. Field until December, 1859, when 
he died, and E. H. Field became his administrator, and 
conducted the business until after the commencement of 
the war, when C., |. Field took the slaves to Texas, and 
kept them until the close of thejwar,when he returned with 
them aud entered again on the planting business with them : 
but during all the time he had them in possession nothing 
was realized by. him. The plantation was rented by E. H. 
Field until he gave up his administration in 1867, when C. 
lL. Field became his successor, and shortly afterwards died. 
Brutus J. Ciay then administered upon the estate of both 
|). [. and © a lie ld, na leased the plantation from year 
to year. 

‘¢ In L869 he bevan procee lines to have the estate of D. 


[. Field declared insolvent, and for the sale of the interest 


<< ean 


of D.I. Fieldin the partnership lands to satisfy an alleged 
debt due from the tirm to C. I. Field, which had been probated 
by C. 1. Field against the estate of D. I. Field in his life- 
time, and shortly after the death of D. I. Field; but no 
other steps were taken for the collection of this alleged in- 
debtedness or settlement of the partnership accounts. 

‘* The alleged indebtedness is alleged to be for advances 
made in money to C. I. Field in the purchase of lands and 
slaves for the firm, and evidenced by notes or written 
memoranda signed by the firm name, supposed to have 
been executed by D. I. Field, the acting partner, ane de- 
livered to C. |. Field. 

‘* Under the proceedings in the Probate Court the interest 
of D. I. Field in the partnership land was sold and struck 
off to Pattie A. Clay, the daughter of C. I. Field, who gave 
her receipt for the purchase-money, being $6,000, less the 
costs of the proceeding, which was paid by her, and a deed 
executed to her by the administrator, Brutus J. Clay, Sr., 
and under which she went into possession of the whole 
land, and has remained in possession until the filing of the 
bill. : 

‘¢ Mrs. Clay is the only heir at law of C. I. Field. 

‘* The sale was made after the adoption of the present con- 
stitution and the abolition of the Probate Court, the cause 
was not removed to the Chancery Court, or any further 
steps taken to complete or confirm the sale. 

‘+ The defendant, Mrs. Freeman, the widow of D. I. Field, 
has taken steps to have her dower assigned to her out of 
suid lands as the widow of D. I. Field, and has had the 
sume assigned and set off to her, and has also filed her bill 
in the Chancery Court of Bolivar County for an account of 
the rents and profits therein. D. I. Field, Jr., the only 
heir at law of D. I. Field, Sr., has brought his action of 
ejectment in this court for the interest of his father in the 
partnership land, subject, as a matter of course, to his 
mother’s dower. Mrs. Freeman’s suit has been removed 


to this court. 
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IN THE 
SUPREME COURT OF THE UMTED STATES 
UPR ANU | ] | j | y \ nA , 
OCTOBER TERM, 1885. 


NO. 667. PATTIE A. CLAY. ET ALS.. APPELANTS. 


V8. 


DAVID I. FIELD. kt aLs.. APPELLEES. 


BRIieF IN REPLY BY WuturaAmM L. NUGENT. 
LANTS. 


FOR APPEL- 


DAVID I. FIELD. Er aus... APPELLEES 


BRIEF IN REPLY BY WILLIAM L. NUGENT. FOR APPEL- 
LANIS. 


lt is well to observe in the outset, that the revised code 
of Mississippi, adopted in the year 18s0, has no applica- 
tion whatever to this case, and that the prior codes of 1857 
and I87L must be alone considered in respect to the 
statutes of limitations. Learned counsel, 10 making he 
extracts from appellant's bill, ignore the fact that they 
ave made “on advice of counsel,” and that the allewed rea- 
son for the voidness of the decretal order of the probate 
eourt of Bolivar county cannot alter the fact, or injurious- 
ly affect the rights of the partie s. the matters of law 
arising on the facts are left for the consideration and judg- 
ment of the court, and the question of estoppel does not 
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arise. Under the decisions In Mississippl, all decrees of 
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it is quite as important to 
mind the facts of th 
| administrator of ID a 
claim of C. lL. Field) was 


died July 18, 1867, and a few months before, sueceeded | 

Ht. field inthe administration « he estate of ielad 
Qnthe dav last stated C. 1. Fieid died. and. shortly aft 

wards, Brutus .J. Clay qualified as administrator of thy 
estates of DD. 1. and (. L. Field The statutes of limitation 
in this state were all suspend by an act of the legisla 
lature of Mississippi, approved January 29, 1862 \cts 
iSG1-62, p. 2ZSo. OK. UL. Field, administrator of D. LL. Field 
eould not have been sued until sometime in July, 1860 
(‘ode 1S.7. 1) to. art ‘bea \\ 14) 7) ww 1})}) ~ that _ 
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Kield eould hay Silt | thie clit nIstrarol ot lyis receiwis I 
partner, ina court of law. on a note civen bv the partne! 
ship. but it may, for tl purposes of argument, | COl 

Ce led tha eould I) Live l) | L ai | i! CaOULTS acaimst 
him, in July or August, 1 | isettlement of the part 
HePSiip) at ills, howevel mili | may nn ! ersed thi 
logical order O} things | | Statute ol] limitations 


began to run against him as 


he y ley Decnuse ot 


rested by the legislature on on 20th of January, 1862, and 
did not begin again to run until April, 1867. E. H. Field 
ceased to be administrator of D. |. Field in July, 1867, and 
C. 1. Field succeeded him. It was quite impossible for him 
to sue himself. 

Counsel refer us to the case of Abbott v. McElroy, 108 
and M., 100, as holding, under existing statutes, that when 
the statute of limitations began to run it would not be 
suspended between the death of a party, and the appoint- 
ment of an administrator of his estate; but they do not, 
refer the court to Branch Bank of Alabama v. Windham, 
31 Miss., 320, in which the court say: “It is awell estab 
lished rule that statutes of limitation commence running 
only from the time where there is a party capable of being 
sued ;? and to Wood v. Ford 29 Miss. 66; nor to the ex- 
press declaration of the court in Abbott v. MeElroy that 
the ‘time allow d by the statute within which an adminis 
trator can be sued, has always been held to constitute an 
exception, because the statetes are construed together; 
nor to Whitney v. State, 52 Miss., 739 in which -the court 
say: “The statute of limitations never runs when there 1s 
no person in being against whem a suit can be maintain- 


ed: nor to the fact that the code of 1857 suspended the 
statute. in all cases, fol time intervening between the 
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SUPREME COURT OF THE UNITED STATES. 


No. S41. 


THE SOUTHERN PACIFIC RAILROAD COMPANY, PLAIN- 
TIFF IN ERROR, 


THE PEOPLE OF THE STATE OF CALIFORNIA. 
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Supreme Court of the Anited States. 


OCTOBER TERM, 1885. a: 


THE SOUTHERN PACIFIC RALROAD COMPANY, BS 
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THE PEOPLE OF THE STATE OF CALIFORNIA, 
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Supreme Court of the Chuted States, 


THE SOUTHERN PACIFIC RALROAD COMPANY, 


PLAINTIFF IN ERROR, 


THE PEOPLE OF THE STATE OF CALIFORNIA, 


DEFENDANT IN ERROR 
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lhe State of California. 
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STATEMENT OF THE WUASI 
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apply to the board for an equalization or correction of their 
assessments, while at the same time it gives such opportu- 
nity to all other persons, is not a violation of the same pro- 
VISION of th be deral (‘onstitution nine Whether the pro- 
visions of the State constitution which provides for the 
fin i assessment of such property without anv notice to the 
owners or opportunity to be heard by the board or any other 
tribunal! wl) i@ atthe same time such notice and such Oppor- 
tunity is provided for in the ease of the owner of all other 
property, is not also in contravention of the provision of the 
Fourteenth Amendment cited, and also of that provision 
which forbids any State to “deprive any person of life, liberty, 
or property, without due process of law ;” and 4th. Whether 
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property of a Government agent and a tax upon the 
Cope rations of the agent acting for the Government ' . ° 
lt Is thre retore manifest that Xt mption of Federal agvenel ~ 
from State taxation Is dependent not upon the nature of the 
agents or upon. the mode of their constitution, or upon the 
fact that thes ure avents, but up n the effect of the tax 

that is, upon the question whether the tax does in truth de- 
prive them of power LO Servg the Government as the were 


intended to serve it, or does hinder the efficient exercise of 
this power. A tax upon their property has no such neces- 
sury effect. It leaves them free to discharge the duties they 
have undertaken to perform. <A tax upon their operations 


Isa direct obstruction to the exercise ol ederal pows rs. 


vs In this ease the taxes are laid upon the prop rtv of tle 


railroad company precisely as was the tax complained of In 
Thompson vs. Union Pacific. It is not imposed upon the 
franchises or the right of the company to exist and perform 
the functions for which it was brought into being.” (Pp. 
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actions or cases under or subject to be determined by the 
Constitution and laws of the United States which may 
arise.” 

It will be observed, also, that the defense in this case is 
not an affirmative one, but is fully covered by the denial of 
the allegations of the comp! int—all the matters specially 
pleaded being admissible under that defense. Even, there- 
fore, if we construe the term “suit” us meaning only the 
plaintiff's cause of action, there will be no impropriety in 
saying of a suit that it arises under the laws by which it 1s 
LO be det rmined, w hie Lner favoravdly or adve rsely, which in 


’ ts 7. ] : | 
thi Constitution and iws of the t nited 
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| respectfully submit that the judgment sheuld be re- 


versed. 
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The SOUTHERN PACIFIC RAILROAD 


COMPANY, 
Plaintiff in Error, 
VS. 
THE PEOPLE OF THE STATE OF 
CALIFORNIA. 


In Error to the Supreme Court of the State of California. 
Brief of Defendant in Error. 
STATEMENT OF CASE. 


This action was commenced in the Superior Court of the 
County of Los Angeles, State of California, on the 10th day 
of March, 1882, to recover judgment against the plaintiff in 
error for the sum of $31,470.50, State and county taxes for 
the fiscal year 1880-81, with 5 per cent. added for the non- 
payment of such taxes, and fifty cents costs of collection to 
that date. 

The complaint is in the form prescribed by the statute for 
such cases. 

See Political Code of Cal., § 3900. 

The answer was filed April 11th, 1882. 
Tr. fols. 2-34. 


ate 


Ln this State no replication to the answer ts allowed, but 
“1] new matter in) the AnNSWer Is deemed denied. 
LW. res 8 ae Oh 462 
‘ . * , ° 3 1. : ay ‘sy * ca : | " 
. Afterwards. but on thi wune day, the plaintifi in error Tilee 


ch pe tition and bond for the re iInoval of the action to the Cir- 
euit Court of the United States. 

rou thi entry ou the minutes of the Superior Court, if 
appears the follow | oO proce dings at that time were had: 

* Attorneys for the defendant move the Court to approve 
‘the bond filed tu this case as to the sufficiency of the sure- 
tes, the amount and form.” 

To which plaintils attorneys object, on the vround that 
‘“ this case under the law cannot he transterred to the U nited 
“ States Court, and such being the case the Court has no 
" jurisdiction to pass on the boaa” * ©. “Submitted 
and taken under advisement. ” 

Tr. fol. 46. 

This motion was denied and proceedings to remove the 
cause were dismissed by the Superior Court April 22, 1882. 

‘Lr. fol. 57. 

$n the manuscript brief for plaintiff in error (no printed 
brief hay ing yet been served) a diminution of the record is 

suggested, and ani Dit r Is Inade of ul certified copy ot au 
order made by the Superior Court April 24, 1882 (two days 
after the dismissal), in whi hy the petition for removal Is for- 
mally dented. Vaud 

On account of ati application to MMe Court of Cali- 
fornia for a writ of prohibition (hereafter referred to) nothing 

further was done in the case until July 9, 1883, when the 
plaintiff, after notice to the defendant, moved the Superior 
Court “ to set the case tor trial, and thereupon the defend- 
~~ ant objected to the said motion on the ground that this 
* Court (Sup rior) had no jurisdiction of the case since the 
E filing of the petition and bond tor the transter of the Case 
to the Cireuit Court of the L nited States, and at the same 
: time move dd the (Court to proceed ho further in the case,” 
Tr. fol. 34. 

The petition and bond for re moval, and the pleadings In 
the case, were read to the Court by defendant in support of 
their said objection and motion. 

Tr. fol. 34. . 


** 


It was admitted by the plaintiff that a copy of the record, 
petition and bond, duly certified, was entered in the U.S, 
Circuit Court prior to the first day of its session next after 
April 11, 1882. 

Tr. fol. 35. 

The plaintiff then read in opposition to the defendant’s mo- 
tion the opinion and order of the Superior Court dated April 
22, 1882: ‘Thereupon the Court overruled the motion of 
'* the defendant and its objection to the motion of the plaint- 
“off, and the defendant then and there excepted to each 
“ ruling.” 

Tr. fol. 35. 

It there he any bill ot exceptions in the Case, these facts 
appear from such filed July 9, 1&83. 

Copies of the petition and bond of the plaintiff in error for 
removal of the case, and also the opinion and order of the 
Court refusing to approve the bond and dismissing the pro- 
ceedings for removal, are annexed as Exhibits A, B and C, 
respectively, to the pretended bil] ot exceptions and made 
parts of it. 

On September 18. L883, the case Was set for trial on ep- 
tember 24, 1883, and was tried on that day, the plaintiff im 
error failing to appear. 

On October 29, 1883, judgment was given in favor of the 
plaintiff in the action, according to the prayer of the com- 
plaint and for attorney's fees. 

Tr. fols. 57-60. 

On November 6, 1883, the defendant in the action ap- 
pealed to the Supreme Court of California from the judg- 
ment on the judgment roll. 

Tr. fols. 60-61. 

That Court on the 28th day of August, 1884, affirmed the 
judgment of the Court below (Tr. fols. 65—67). and from that 
judgment a writ of error to this Court has been taken. As 
stated by the counsel for the plaintiff in error in his brief, 
there are pending in the courts, principally, we believe, in 
the U. S. C. C., Ninth Circuit, many cases instituted by the 
people of this State against the plaintiff in error and the 
Central Pacific R. R. Co. for taxes. 

This case in several particulars, it is claimed, involves the 
same questions, but in some respects is different from those 


Se es 


cases. Counsel in his statement of the case is In error when 
he says that the answer filed in the State Court states or 
shows that at the time the taxes in question were assessed 
there were any mortgages existing On any of the property as- 
sessed. The answer (Tr. fol. 30) shows the assessment was 
made on the 2d day of May, 1880, and shows (Tr. fol. 11) 
the existence of such mMortyvages prior fo fanuary iP 1887, 
but wot on the 2d day of May, 188o. The same may be said 
of the petition for removal, 


Tr. fol. 39. 
Points and Authorities. 


L. 


The record does not show any proper bill ot exceptions. 
It Was presented and settled Loo late. 

The Superior Court had ou the 22d day of April, IRS, 
refused to approve the bond and had ordered the proceedings 
tor the removal of the case bo the U. >. Circuit Court Lo be 
dismissed; and if the offer of plaintiff in error to correct the 
record de allowed, the record will then show that the Supe- 
rior Court had on the 28th day of April, 1882. denied the 
petition for removal. 

To this action of the Court the bill shows ho exception. 
This was the time when the plaintiff in error should have 
taken its bill of exceptions. 

It was therefore too late, over fourteen months after the 
Court had dismissed or denied its proceedings to remove the 
cause, to complain of that ruling or order, or of errors In any 
other ruling, when in order to show error it Is compelled to 
avail itself ot the petition and bond AS the basis for showing 
such error. 

EO A SS 644—-690— especially » 649, 
See also same Code, . LOS. pe 

The minutes of the Court (Tr. fol. 46) do not show that 
the defendant in the action, at the time or on the day its 
answer wes filed, made any motion for any transfer or re- 
moval of the cause to the U.S. Circuit Court. but only that 
it moved the Court to approve the bond. This seems. to be 
the view taken of it by the Judge of the Superior Court. 
Tr. fol. 57. 


sane ARR 


Ag lin, toe bill of ex ‘eptions only shows that the Court on 
the 9th day of July, 1883, overruled the motion of the de- 
fendant. which was that the Court Proce ed no further in the 
case, and overruled the objection of the defendant to the 
aintit's motion to set the case for trial, and SLOWS eacepe 
tious by defendant to each of ¢/ese rulings. 
Tr. fols. 34 and 35. 

The bill of exceptions does not show that the Court thea 
or ahlerwaras set the case tor trial or did anythiug further. 

The record (the judgment, Tr. fols. 57—60), however, shows 
that over two months thereafter, both parties being present 


in open Court by Vaeir respective counsel, the Court without 
obi CUIOn Dy de Te il itil _ the action set the CUS for trial Ov 
tie 24th d LV ey LE Li . £88. and that (ot) the day ot trial 
counsel for plamtilf error failing to appear, the Court had 
thea called | fo e it an : notified that the trial was about to 
begin, but that they v declined to attend further at the trial 


itth d Wi tthdre W. 
We submit that the bill of except ions shows no error on the 
part of the Court. ’ 


11. 


The se dings for the removal %an only be made a part 
of the jud lorme nt t roll by bill of exceptions, 

A bi i of exceptions must show error and all omissions, and 
uncertal inti es in ItTare to he CONStrt ued yy al inst the party pre- 
senting it. 

Code of VCivil Pr cedure, S367 0 and 644-—650. 
People vs. Winters, YAS, a HD, 
People vs. Williams, 45 Cal., 25. 

ft nece ssarily follows it there he no bill of exceptions in 
this Case, OT if the bill shows no error, the judgment will be 
athirmed. 

LV. 

Assuming that the bill of exceptions is correct and that all 
the acts of the State Courts are before this Court for review, 
no error Is shown. 

[t is claimed by the plaintiff in error that this action should 
have been removed to the U.S. C. C., because: 
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Lvs. Dixon (See 49 N. Y., 232) the action of the 

State Court in which the su:t was pe nding when the pe tition 

and be ‘| for rem Val were filed cde mvVviIng a motion for il stay 

of proces ly rt yas approve bv both thr Supreme Court and 
the Court of Appeals of th te of New York. 

ln the “Removal Cases” (100 U.™., p. 457), the Supreme 
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On this point see Field's Fed. Courts, $178, also the cases 
cited by Mr. Di Sty, in ‘‘Removal from State to Federal 
pp. 155, 156 and 157. See 5 Fed.“Rep. 23. in which 
e MeCr ur'y said on a motion to remand that the Court 
was hot bound DY the allegation that the case. involved a 
Federal question, and remanded the -case notwithstanding 


such all gatio 


VI. 

lt heing 1 nen the rioht and duty of the state ( ourt to 
examine or look into the petition, what effect does the mere 
tiling anc presentation oft 1 and the bond, without any 
ore r from the State Court, have! 

So tar as the present cas is concerned we might concede 
that IN A PROPER CASE on the presentation and filing in the 
state (‘ourt of as effi 1éut } tition and bond the jurisdiction 
over the cause Is co zxzstantz as by operation of law removed or 
transferred from the 


the State to the Federal Court. 
See Spear’s Law of the Federal Judiciary, pages 516 e¢ 


seg. and cases cited. 
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This may be the true construction of or deduction from 
the provisions ot the (Constitution oft the United States and 


the provisions of the Revised Statutes. 


VI. 
But we think it equally true mn principle, although it may 
not be so Creer rally Cardye f d Dh ah the ( ‘ourts, that the here 


pre sentation and filing of a bond and petition mn which the 


defendant fails to show a case read/y and 7 fact arising ander 


| c . . ; ' — ‘ .* j, “9,9 ? ; 
the Constitution or laws of t . nited States cannot have any 
CJJecl Upon the jurisdiction >] state Court. 
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lt tha case be not remobab to the Cireuit Court the 
jurisdiction of the State Court over it is not In anywise af- 
fected by the proceedings. 
See on this point Destys Removal trom the State to 
I I, (courts, |). lob. and CUSCS cited under paragraphs 
5, 6, 9, 10, 22, 14 and 15. 
Sp ars Law Fed. Judiciary, |). Os. 
Prohibition Case. 63 Cal.. 607. 


; | VILL. 


“The judicial powell of the LU nited states shall be vested n 
one’ Supreme Court and such infertor Courts as the Congress 
ia from tine Ly) tine ordain ancl establish.” 

U.S. Const., Art. 3, § I. 

The same Constitution further provides that “ the judicial 

powell shall f x tend (iilbohne oth r things) to all CUSCS ny law 

and equity arising under this ( ‘onstitaution, the laws of the 

UL nited States, and treat s made Or which shall be made 

under then authority 7 ” e ~ A controversies # 

thee a ‘between a State and citizens of another 

State.” 

The judicial power Is thi retor limuated., The Constitt tion 
defines the limits, whilst Congress prescribes how much of 
that power so vranted to the | nited States is to he exercised 


=e by the Kederal (Courts. 


3 Dallas. 10. 
7 Cranch. 506. 


~ 
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Such is the relation which the Government of the United 
States and of a State respectively bear to each other that 
Congress cannot confer jurisdiction on a State Court, nor 
ean the Legislature of a State confer jurisdiction on a Fed- 
eral Court. 

25 Cal. 604. 
Huber vs. Riley, 58 Pa. State, 112. 

In those cases to which the judicial power of the United 
States extends and is exclusive, e. g., admiralty cases, a State 
Court can exercise no jurisdiction; and in other cases where 
it is not exclusive, Congress may, perhaps, by express enact- 
ment, vest the jurisdiction exclusively in the Federal Courts; 
but it cannot take away any of the jurisdiction of a State 
Court nor stay or affect ed, except in those cases where it 
may rightfully, constitutionally, give the same jurisdiction to 
a Federal Court, for it 1s o#/y in such cases that it can con- 
stitutionally \egislate. 


See authorities supra, under this, and Points V., V1., 
VIL. and VIII. 


X. 
oo - 
So we say if the cause sought to be removed to the Fed- 
eral Court be not one which can be fvroferly removed, the 


attempt to do so is a xu//zty, and the power of the State 
Court to hear and determine it is who//y unaffected. 


The provision of the Revised Statute that the State Court 
shall accept the petition and bond and proceed no further in 
the case must be construed to refer to only those cases 
properly removable and when the petition and bond are 
sufficient in both form and substance. 


If Congress has attempted to go beyond this and to enable 
any defendant to either remove, stay or suspe ‘nd the prose- 
eution of a suit against him in a State Court by false ly or 
simply alleging in his pe tition that for his defense he relies 
upon some provision (it may be as in this case the 14th 
Amendment) of the Constitution of the United States, it 
has gone beyond any power conferred upon it. 
Spear on Fed. Judiciary, p. 117, 457, 489. 


yes 


ee. 


XI. 

The petition in this case doce not show that. any Federal po 
question really arises. It is true that the defendant alleges 
that the construction of the 14th Amendment to the United 
States Constitution is involved, and also that the R. R. Co. 
has been adopted or constitute d, as it were a branch or agency 
of the Government of the United States and as such is 
exempt from taxation on its franchise and operations, 

But if an examination and conszderation of its answer and 
petition show that its claim of being a Govermental Agency ! 
is without foundation and cannot be supported and that the 
14th Amendment has no application to its case, the proceedings 
for removal would no more oust the jffisdiction of the State 
Court in this action than would the jurisdiction of the State 
Court be interfered with in any ordinary suit upon a 
promissory note for over $500.00, wherein the defendant 
might a//ege that he bases his defense upon that or some 
other provision of the Constitution, law of Congress or treaty 
of the United States with China or other foreign Govern- 
ment. 

See 6 Peters, 41. 
5 Fed. Rep., 23 and authorities, Supra. 

The defendant's saying that a F ederal question is involved 
does not make it so. As we have shown the Court must 
look into the question and decide for itself. 

When its jurisdiction is challenged every Court must in 
the first instance for itself decide such question. If the 
case be one which is removable and the proceedings correct, 
the State Court should grant the removal or in other and 
perhaps more appropriate words the State Court should 
recognize the removal and proceed no further in the case. 


A consideration and comparison of the several provisions 
of the statute relating to the removal of causes from the 
State to the Circuit Courts, with those provisions providing ig 
for a writ of error from the highest Court of a State to this 
Court will, we think, materially strengthen the position 
which we have attempted to maintain. 

See Desty’s Fed. Procedure, § 639a, p. 184 ef seg, as to 
removal, and Id., § 709, p. 331 ef seg, as to writ of 
error. 


ee 
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As to the former it will be seen the statute speaks of a suit 
of a civil nature at law or in equity * * * arising under 
the Constitution or laws of the United States * * * 


In the latter case it is provided that any final judgment or 
decree in any suit in the highest Court of a State * * * 
where zs drawn in question the validity of a treaty or statute 
of or an authority exercised under the United States and the 
decision is against their validity * * * or when any 
title, right, privilege or immunity is claimed under the Con- 
stitution or any treaty of * * * the United States and 
the decision is against the title, right, privilege or immunity 
specially se¢ up or claimed by either party * * * may 
be re-examined and reversed, or affirmed on a writ of error. 

Thus it would appear that in granting the right to a writ 
of error to this Court to review such judgment the statute is 
more liberal than the provision giving the right to remo 
a suit to the Circuit Court; and yet this Court in Milli 
vs. Hartupee, 6 Wall. 259, held that under the 25th Section 
of the Judiciary Act of 1789, which was so far as material, 
the same as the Acts of 1867 and 1875, where a party c/azms 
authority under an order of Court of the United States, 
which when rightly viewed does not purport to confer any 
authority upon him, the writ will be dismissed for want of 
jurisdiction. The Court says: “Something more than a 
bare assertion of such an authority seems essential to the 
jurisdiction of this Court. The authority intended by the 
act is one having a vea/ existence. * * ” 

See also Gill vs. Oliver’s, Exr’s., 11 How. 546. 
Williams vs. Oliver, 12 How. 119. 
Spear on Law of Fed. Jud. p. 584 ef seg. 
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But in this action the State Courts have, as was said by 
this Court in the removal cases (100 U. S. R.) they 7 
do, refused to let go of its jurisdiction and have proceeded to 
judgment. The Circuit Court of the United States, we pre- 
sume, has assumed to assert jurisdiction of the action; but if 
the case was 7 fact not removable z¢ was not removed; the 
State Court lost no jurisdiction and the Circutt Court acquired 
none. 

It is therefore simply a question between the State Courts 
and the C. C. of the U.S. as to which had or has jurisdic- 


ss 


neat, tl 


tion. One Court had or has ‘Ae power to hear and determine, 
z the other not. 
4 The action of the one, therefore, 1s valid; that ot the 
other, vord. 
See the authorities, cited supra - also 16 Peters, 97; 
19 Wallace, 214; 14. How., 13: 15 How.; 198; 100 
U.S., 492; 4..N. Y., 149; 46 N. Y¥., 1; 2 Met., 240; 
7 Neb., 146. 
Prohibition Case, 63 Cal., 607. 
- Texas and P. R. R. Co. vs. McAllister; Supreme Court 
of Texas, May, L8RS. 

[t logically follows that so far as concerns the jurrsdiction 
of the State Court there is no necessity for an order of the 
Cireuit Court remanding the ease, 

In Cooley’s Constitutional Limitations (5th ed) top p. 359, 
speaking of the 14th Amendment to the U.S. Constitution 
itis said: ‘ This provision” (the first clause ) ‘ very prop- 
erly puts an end to any question of the title of the freedmen 
and others of their race to the righteof citizenship, but it 
may be doubtful whether the further provisions of the same 
section surround the citizen with any protections additional 
to those before possessed under the State Constitutions ; 
though as a principle of State Constitutional Law has now 
been made a part of the Constitution of the United States, 
the etiect will he to make the Supreme Court of the U nited 
States the final arbitgr of cases in which a violation of this 
principle by State laws is complained of, inasmuch as the 
decisions of the State Courts upon laws, which are supposed 
to violate it, will be subject to review in that Court on 
appeal ” 
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XLT. 


Again, and as held or suggested by the Supreme Court of 
California in its decision of this case ( see Tr. fol. 66 ), since 
the removal of the cause, if authorized by the Constitution 
and laws of the United States, involved the trial of every 
question which may arise in it, whether questions of State or 
Federal Law, and ro provision is made for remanding the 
case to the State Court to try the State questions if the 
Federal Court should decide that the Federal questions are 
not maintainable, it may well be doubted that an action by 
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the people of a sovereign State to recover taxes claimed by 
it from one of its tax-payers can be removed from the State, 
Court to the Circuit Court of the United States. 


XLT. 


The Case of the R. R. Co. vs. Mississipp! (102 U. ». p. 
156 ), so confidently relied Upon by the plaintiff in error, is 
not in conflict with our position. 

An examination of the case will show that the R. R. Co. 
not only pretended to have or alleged a claim arising under 
the laws of the United States, but rea//y and in fact had and 
sustained the claim. 

This Court in its opinion { pages 139 and 140 ) Says. 
‘While the case raises questions which may involve the 
construction of State enactments and also perhaps general 
principles of law not necessarily connected with any Federal 
question the suit otherwise presents a real and substantial dts- 
pute or controversy whieh depends altogether upon the con- 
struction and effect Of Pac act Of ( ONgTESS. 

That is not the ease here. No real or substantial contro- 
versy has arisen or can arise. 

It appears to us that no Court can examine the answer and 
petition in this case and decide for itself the question as to 
the right of the defendant to have this case removed to the 
Federal Court and fail to come to the conelusion that no read 
Federal question 1s in fact shown to exist, or to the opinion 
that the defendants clazm zs without merit. 


ALV. 


The plaintiff in error attempts in its brief to show that a 
real controversy under the Constitution and laws ot the 
U nited States did 1D tact arise. because the Supreme Court 
of this State and the Circuit Court of the United States 
have decided certain questions contrary to each other. 

Decisions ot ( ‘ourts do nol make the law. nor do they make 
controversies ot that kind. /f they do, those decisions did 
not make azy real controversy in this action at or before the 
date ot the proceedings tor its removal: tor the very earliest 
decision by the Cireuit Court in any of the tax cases (See 7 


? 


Sawyer, 517) was made July 31, 1882, some months after 


the commencement of this action. and after the State Court 
had refused LO recognize its removal j 
The Courts merely declare the law; they may and fre- 


quently do differ, du theer differences do not affect the cor- 

vectness of the true principles of the law. <q 
It cannot, therefore, with any greater force be said that a 

veal and substantial controversy arose 1n this case which en- ieee 

titled the R. R. Co. to remove this action to the U. s. ©. is. | 


because on the two questions as to the deductions ot the mort- 
ives and the want of notice to the Co. before the assessinent 
Callie final, the Supreme Court of the State, in the 60th 
Cal., decided one way, and the U, 8S. C. C., in the R. R. Tax | | 
(Cases reported in the 7th, Sth and 9th Sawyer, decided the i 
opposite way, than it could be contended that the claim of 

the R. R. Co. that it, as an agency of the Federal Govern- | 
ment, was exempt from State taxation upon its franchise and | 


‘r; 
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be 


operations, On which question the two Courts agreed entitled 
it to such removal 
ae. 

The answer and petition for removal do not .show that the 
R. R. Co., as an agency or instrument of the Federal Govern- 
ment, is exempt from State taxation on its franchise or oper- 
ations. 

As said by the learned Judge of the Superior Court be- 
fore whom the proceedings for the removal were had: 

# It does not appear that the detendant was incorporated 
by an Act of Congress. The various Acts of Congress,claimed 
as incorporating the Railway are made a part of the petition 
and contradict its statements as to the Incorporation. 

By Section 18 of the Act of (Congress approved April 2, 

L866. it is provided : 

‘That the Southern Pacific Railroad, a company tncorpor- 
ated under the laws of the State of Calfornza,is hereby 1 pf 
authorized to connect with the said Atlantic & Pacific Rail- 
road, formed under this Act, at such point near the boundary 
line of the State of California as they shall deem most suit- 
able for a railroad line to San Francisco, and shall have a 
uniform gauge and rate of freight or fare with said road, and 
in consideration thereof to aid in its construction, should have 
similar grants of land, subject to all conditions and limita- 


tions herein provided, and required to construct its road on 
the like regulations as to time and manner with the Atlantic 
& Pacific herein provided a: 

“In the Act of Congress incorporating the Union Pacifie, 
July 1, 1862, in the ninth Section of said Act it is provided: 

‘That the Central Pacific Railroad Co., of California, @ 
corporation existing under the laws of the State of 
California, are hereby authorized to construct a railroad and 
telegraph line from the Pacific Coast, at or near San Fran- 
cisco, or the navigable waters of the Sacramento river, to the 
Eastern boundary of California, upon the same terms and 
conditions in all respects as are contained in this Act for the 
construction of said railroad and telegraph line first mMen- 
tioned, and to meet and connect with the first mentioned 
railroad and telegraph line on the Eastern boundary of Calli- 
fornia. Kach of said companies shall file their acceptance of* 
the conditions of this Act in the Department of the Interior 
within six months after the passage of this Act.’ ” 


“ The third section grants certain sections of land to the 
companies to secure the safe and speedy transportation of the 
mails, troops, munitions of war and prblic stores, etc. The 
fifth section provides for the issue of bonds to the companies, 
or a subsidy for the same purpose. 

As the atiswer and the petition refer to the Acts of Con- 
gress granting subsidies to the defendant, and make them a 
part of the application, the Court must regard them in that 
light. The Acts of Congress refer to the Southern Pacifie 
Railroad as an existing corporation under the laws of Cali- 
fornia at the time of the grant to the railroad, it must be 
held that it was a regularly organized corporation of the 
State at that time. It was not, therefore, a corporation 
created hy the Act of Congress, and was not, in conse- 
quence, an instrument of the Federal Government, 
created by Congress for the execution of the purposes of 
the National Government. To hold that the State gov- 
ernment could create such an instrument would be to de- 
cide that the State government had power to add at pleasure 
to the powers of the National Government. This question 
was presented and decided in the case of Thompson vs. Pa- 
cific Railroad, to restrain the collection of taxes imposed on 
a railway organized by the Legislature of Kansas. The 


Court held that the railroad, as a State corporation, was 
liable to State taxation. The opinion was rendered by Chief 
Justice Chase, 9th Wallace, 586. The Court distinctly de- 
cided that ‘ Although, conte ssedly, Congress ay constitu- 
tionally make OT authorize eontracts with individuals Or Cor- 
porations for service to the government, may grant aid by 
money or land in preparation for and in the performance of 
such service; may make any stipulations and conditions in 
relation to such aids not contrary to the Constitution, and 
may exempt, in its discretion, the agencies employed in such 
services trom any State taxation which will really prevent or 
Impede the performance of th: lil. Vet in the abse nce ot all 
legislation on the part of Con: yress to indieate that such an 
exemption is deemed by it essential to the full performanee 
ot the party s ob lis vation to the vovernment, the exe miption 
cannot be applied to the case of a corporation deriving its ex- 
istence from State law, and holding its property within State 


jurisdiction and under State protection, only because ot the 


employment of the corporation in the service of the yovern- 
ment. 

<a Upon the justice of the claim of exemption from taxation 
by the,State, Judge Chase remarks : 

‘ The nature of the claim to exemption which is advanced 
in behalf of the complainants in the case before us—the very 


ground of the claim is the bounties ot the veneral gyovern- 


ment, The allegation 1S, that the government has advanced 
large sums to aid in the construction of the road : has ‘con- 
tented itself with the security of a second mortgage; has 
made large grants of land upon no condition of benefit to 
itself, except that the company will perform certain services 
for full compensation, independently of those grants; and will 
admit the government toa ve ry Timite dd and wholly contingent 
interest in remote net income 

“Such are almost identically the allegations in the petition 
and answer of the case at bar. 

‘In the case of the National Bank vs. Commonwealth. 
claim v exemption from taxation, i Wallace, dL, the saline 
Court held: 

‘The doctrine which exempts the instrumentalities of the 
Federal Government from the influence of State legislation, 


is not founded on any express provision of the Constitution, 


a 


but in the implied necessity for the use of such instruments 
by the Federal (sovernment. A State law requicing the 
national banks Lo per the tux whiel Is rightfully laid on the 
shares of its stock is valid under this limitation of the doe- 
trine. ” 

“The case of the Railroad Comp: ny VS. Peniston, 18 Wal- 
lace, rs pore sented the case of a corp ration charts red by ( ‘On- 
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Congress were upon condition that the company shall, first, 
pay the bonds of the United States at maturity; second, 
ki ep their line and road in re pair and use; third, transmit 


yy = . , ' aq owe 
dispatches over said tel Yraphh line, and trans ort mails LrOODS 
1 ‘ . c ih ; . , . \ 
ANG MUNITIONS OF War, SUppiles and publi stores, upon said 


ot, 


railroad for the rovernment, and (FiVinY the mwovernment the 
pore ference, at fair and r isohable rates of compensation, not 
exceeding those charged to private individuals; the amount 

| i] ) ivinent ot the bonds. as well as 
a per cent, of the net earnings of the read after its comple- 
tion The Court hi ld as there was no Act of (Congress exX- 
I its property was liable to State 


oma 


pressty exclipting Loe roar 


“Mr. Justice Strong delivered an exhaustive opinion on the 


; . . ,* se F *} ; v ° >. 
case, and speaking of the case ol Phompson Vs. the [ hie | a- 


cific Railway (lompany, said : 
Ther Is tO) differences that Cah Ve pointed out between the 
nature, intent Or PUPrPOses of thei agency and those of the 
, i. ' ’ 
paints the pre sent case, Yet, as we have 
a . : 
sald, a state tax upon the property, its road bed, rolling 
stock and yy rsonality in relic ral, was ruled bs bis Court not 


W econthiet with the fede} i] CONSTICUTION. lf may. therefore, 


corporat hon Col 


he considered as settled that nd constitutional! implications 
prohibit a state tax upon the property of an avent, merely 
bee ause it is the propel Ly of such an ag ‘LL. A contrary 
, | at} the collection 
of their necessary revenue, without any corresponding 
advantave to ‘th | nited States. A very large proportion 
of the property within the State is employed in the execu- 
tion of the. business of the government. It belongs to 
vyovernmental avents, and if is not only Line d. but hecessary 
for their agencies. United States mails, troops and muni- 
tions of war are carried upon almost every railroad. 
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Telegraph lines are employed in the national service. So 
are steambx ATS, horses, stage coaches, foundries, ship yards 
and multitudes of manufacturing establishments. They are 
the property of natural persons or corporations, who are 
instruments or agents of the gvene ral government, and they 
are the hands by which the ob jects of the government are 
attained. Were the ‘Vy exe x from liability to contribute to 
the revenue of the States, is manifest the State govern- 
ments would be paralyzed. ’ 

“For the purpose of the decision, it is therefore immaterial 
whether the defendant was incorporated by the State or by 
an act of Congress. ” 

In the Delaware R. R. tax case this Court held that the 
exercise of power which every State possesses to tax its cor- 
porations and all their property, real and personal, and 
their franchises, and to graduate the tax upon the corpor- 
ations, according to their business or income, or the value of 
their property, when this is not done by discriminating 
against rights held in other States, and the tax is not on im- 
ports or tonnage or transportation to other States, cannot 
be regarded as conflicting with any Constitutional power of 
Congress. 

The Delaware R. R. Tax, 18 Wallace, 208. 

In the same case it was held that the State may impose 
taxes upon the corporation as an entity existing under its 
laws as well as upon the capital stock of the corporation or 
its separate corporate property. And the manner in which 
tts value shall be assessed and the rate of taxation, however 
arbitrary or capricious, are mere matters of legislative dais- 
cretion. 

Sce also Lane C ounty vs. Oregon, 7 W allace, 71. 
Nathan vs. Louisiana, 8 How. "73. 
Hamilton County vs. Massachusetts, 6 Wallace, 632. 

See the cast of Osborn vs. Bank of U. S., 9 Wheaton, 
859, where the distinction is clearly drawn by Chief Justice 
Marshall between the two cases as to when the State may 
tax and when it caznof tax the corporation or person. 
In speaking of this distinction it is said: ‘This mere 
private corporation engaged in its own business with its 
‘own views would certainly be subject to the taxing power of 
“ the State as any individual would be; and the casual cir- 
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‘“ cumstance of it being employed by the government * * 
‘‘ would no more exempt its private business from the opera- 
“ tion of that power than it would exempt the private bus- 
“ iness of any individual employed in the same manner.” * 
‘<. * * * * * * * * ~ * 
“It (the Bank ) is not an instrument which the govern- 
‘ment found ready made and has supposed to be adapted to 
‘its purposes, but one which was created in the form in 
‘which it now appears for National purposes only. ” 
See also S. F. and N. P. R. R. Co. vs. State Board of 
Equalization, 60 Cal., 12. 
C. P. R. R. Co. vs. State Board of Equalization, 60 
Cal., 35. 
S. V. Water Co. vs. Schottler, 62 Cal. 71. 
C. P. R. R. Co. vs. Superior Court, 62 Cal., 618. 


XVI. 


There must be some express provision by Congress exemp- 
ing the Company from such State taxation, or the State may 
tax the franchise and all other Avoferty of the corporation. 
Such tax must direct/y and not remotely prevent or interfere 
with the performance by the agent of the duties which he or 
it may owe to the government, or else the tax may be im- 
posed by the State. 

Thompson vs. P. R. R., 9 Mallard, 90. 

National B. R. vs. Commonwealth, Id., 353. 

114 U.S., 525 and 623. 

Cooley on Tax (Ed. 1876), p. 273. 

See also the opinion of Mr. Justice Field, in the San 
Mateo tax case, 8 Saw., 248, et seq., and in the Santa 
Clara tax case, 9 Saw., 173, et seq. 

In the last case (9 Saw.) it is there shown that the true 
doctrine is laid down in Thompson vs. Pacific R. R. Co., 9 
Wall, 579. 

It is difficult to perceive how a tax on the franchise of a 
R. R. Co. would more directly interfere with the performance 
by such company of its duties and obligations to the Federal 
Government than would a tax upon all of its roadways, de- 
pots, rolling stock and other property. 

And even if it were sold, would not either the sale be void 
without the consent of the Sovereign power which granted 
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And if not, why not in such a case as well as in any 
other case where the Court can see that no real, sub- 
stantial Federal question or controversy exists 

It may be in the nature of a fiction of the law (and some- 
times perhaps is), but a Court is presumed at all times to 
know the law of which it is required to take judicial notice; 
and can with as much ease and certainty draw a correct con- 
clusion of law as to the existence of a real and substantial 
Federal question on facts well pleaded as where they are de- 
fectively pleaded. 

2nd. The constitution of the State however is not in 
conflict with the provisions of the 14th Amendment to the 
Federal Constitution in regard to the assessment of the 
property of the R. R. Co 

a. Assessment by a State Board of Equalization of the 
roadway, franchise, ete., as a unit and the apportionment by 
the Board of such valuation among the several counties 
according to the number of miles in such county 1s proper, 
The constitution requires @// property to be assessed at its 
actual value. Whatever the mode or instrument adopted for 
the assessment the same result is attained or at least re- 
quired. 

92 U.S. 575. 

U. P. R. R. vs. Cheyenne 113 U.S. 522 
8 Saw. 309 and 310. 

State Constitution, art. XIII, $1 and 10. 

b. The 14th Amendment was adopted to secure to the 
freedmen and others of that race all their rights as citizens 
of the United States. 

This Court in the Slaughter. House Case, 16 Wall 36, 
said: ‘‘ We doubt very much whether any action of a State 
not directed by way of discrimination against negroes as a 
class or against their race w ul ever be held to come within 
the purview of its provisions. 

See also Cooley on Constitutional Limitations (5th edi- 
tion), top p. 14 N. 1, and 359. 

He expresses the same idea, and further says: “It may 
be doubtful whether the further provisions of the same sec- 
tion surround the citizen with any protections additional to 
those before possessed under the State Constitutions.” 


ce. The clause, “Nor shall any State deny to any person 
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within its jurisdiction the equal protection of the law,” does 
not include corporations, but only refers to natural persons, 
C. P. R. R. N. State Bd. of Equal., 60 Cal. 
lnsurance Co. Vs New (Orleans, W ood. RD. 

The rule of interpretation, Woscitur a Sociis,” is a sound 
one, 

d. Itis held by Mr. Justice Field in the Santa Clara tax 
case (9 Sawyer, 193,) that the word “person” in this clause 
of the L4th Amendment must include corporations, and he 
BaVS. - e. there fore, Whenever a provision ot the Constitu- 
tion or of a law Wwuiarantees to persons protection in their 
property, or affords to them the means for its protection, or 
prohibits injurious legislation atfecting’ it. the benefits ot the 
Pros ISsION or law are extended to corporations, not to the name 
unde which differs nt persons are united, but to the individ- 
uals composing the union. The Courts will always look 
through the name to see and protect those whom the HAawme 
represents, 

There is much force in the position and reasoning so far as 
the cases or circumstances referred to and discussed by him 
are concerned, ‘It nay well be that when the Constitution 
ot the United States extends the judicial power of the United 
States to controversies between citizens of a State and aliens 
and betwe en citizens ot different States, this should be held 
to include corporations. 

Qn the same principle and for the samme reasons it Was 
correctly held in 8 Wheat., 464, that a corporation was pro- 
tected from the Contiseation Act of the State of Vermont by 
the terms of the tr aty between the United States and Great 
britain, which prohibited any future confiscation of the prop- 
erty ot, or any prosecution against any person for or on ac- 
count of the part which he had taken in the war, and which 
protected every person trom loss or damages in person, liberty 
and property. 

But it séems to us that the reasoning loses much, if not all 
ot its force, when applied to the fourteenth amendment to 
show that it isa limitation on the power of a State to tax 
corporations. 

We suppose it will hardly be questioned that this State 
could, before the adoption of the Fourteenth amendment, 
have taxed the property of non-resident aliens situate in 
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this State im a manner or upon a basis different from the 
manner or basis adopted for the taxation of its own citizens. 

Constitutions and laws of a Nation or State are made for 
the protection of its citizens and persons resident therein and 
not for such aliens, unless expressly included. * Yet aliens, 
whether residents or not, are permitted to purchase, hold and 
own stock in corporations formed under the laws of this State. 
If the provisions of the 14th Amendment are to be held as 
including corporations, and that they are thereby protected 


‘from all discriminations in the matter of taxation and are en- 


titled Lo notice of the assessment, a hearing, etc., as contended 
by the plaintiff in-error, because their stockholders as tndi- 
viduals are protected by its provisions, would not such a 
construction in effect extend the provisions of the Amend- 
ment so as to protect non-resident alien stockholders? 

How could a part of the stockholders be protected through 
the corporation and the same protection be denied to any 
non-resident alien stockholder ? 

And would not this be extending the protection of the laws 
of this State to persons not within the jurisdiction of this 
State—a cotiseq uence hardly contemplated by the framers, or 
the State, in the adoption ot the L4th Amendment, where the 
words “within its jurisdiction” are used. 

As to the justice of granting protection to a corporation 
because it Is a ere association of individuals, we can see ho 
greater hardship in holding stockholders, bound by the 
principles of law appliable to corporations, than in applying 
to members of a co-partnership those principles which govern 
such. an association. 

The relations are in such case voluntarily assumed, and in 
neither is a continuance compulsory 

e. Judge Cooley in his work on Taxation, ( Ed. 1876) p. 
392 and 39D, SP aking of taxes on corporations, Says: 

“These are imposed in so many forms that an enumeration 
is difficult. The following may be mentioned: 1. A specific 
tax on the franchise. 2. A tax on the property by valuation. 
3. A tax on the capital stock. iA tax on the business 
done. 5. A tax on dividends or on profits. ” 

The clause which guarantees to every person within the 
jurisdiction of a State the equal protection of its laws was 
certainly never intended by the States to prevent taxation 
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of corporations in either of these modes, though different 
from the mode prescribed for the taxation of natural persons. 
f, As to the right to deduct mortgages from the valua- 
tion of the land the Constitution of California puts rail- 
roads and all quast public corporations on the same 
level. 
Constitution, Art. XITL.. . 
Such classification Is not inhibited by the amendment. 
See authorities under ‘‘a,” this Point, swpra; also Mis- 
souri vs. Lewis, 101 U.S., p. 29. 
,. Absolute equality of taxation Is utterly impossible 
under any revenue system yet devised. 
Cooley on Tax (ed. 1876), p. 124. 
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It is also contended that the assessment and enforced col- 
lection of taxes against the R. R. Co., under the revenue 
Irws, legislative and constitutional, of ¢ ‘slifoeuia would be to 
deprive the COMpPany ot its prope rty without due process of 


law, and in vivlation of the 14th Amendment. 
To’ this we sav: 
ist. Due process of law, if applicable to the assessment 
and colle c tion of taxes or revenue tor (;ove ronment al purposes, 
is not equivalent to, nor does it mean, the due and orderly 
course OT p rocee ding ace ‘ording to the common law, where a 
party must have a notice and opportunity to be heard. 
Murray's Lessee vs. The Hoboken Land and Improve- 
ment Co., 18 How. (U. 8.) 
2nd. As to the necessity for such notice and opportunity to 
be heard a distinction is drawn between cases of assessments 
tor local improvements and taxes for general revenue, and 
the cases cited by Judge Cooley in his work on Taxation, 
page 266, are cases involving such assessments. 
3d. Proceedings to raise public revenue in this State are 
not judicial in that sense, which in order to constitute due 
process of law, implies or requires a notice or hearing essen- 
tial to the validity of judicial proceedings; but all such tax 
proceedings are and must necessarily be summary in their 
nature. 
State R. R. Tax Cases, 92 U. S., 575. 
Davidson vs. New Orleans. 96 U.S., 97. 
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McMillen vs. Anderson, 95 U. S., 37. 

4th. The Constitution of the State (Art. XITL., S 10) 
gives the State Board of Kqualization the power to assess 
the franchise, roadway, rolling stock, ete. of the plaintiff in 
error, and to apportion the assessment among’ the several 
counties in which the road is situated, in proportion to the 
number of miles of railway in such counties. 

Section 4664 of the Political Code of the State as in force 
in the year L880, the date of the assessment of the taxes in 
question, required the R. R. Co through its President or 


‘other agent to furnish the Board on or before the first 


Monday in April of that year a statement signed and 
sworn to, showing in detail the number of miles of road, 
value per mile, number and value ot Cars, engines, and in 
short tl detailed statement of its property and business for 
the year preceeding the first Monday in March; the section 
further required the Board on or before the first Monday in 
May ot that year Lo make the assessient of the franchise 
roadway, road bed, rails and rolling stock. 

Section Hz ot the Political Code required that the State 
Board of Equalization sheuld hold regular meetings at the 
State Capitol On} thi second Monday in each month. 

a. thus it appears that by the Statute, of which the com- 
pany was compelled to take notice, they were notified and 
required to come before the Board and have a full hearing as 
to its property and valuation. 

Ifa hearing had been desired the company could have had 
it on the second Monday in April of that year, if not before 
or after that date, and prior to the making ot the assessment 
on the first Monday in May. 

e State R. R. tax cases, 92 U.S.. 575. 

It does not appear from the record whether the company 
furnished the statement to the Board or not as required by 
law. It either did, or did not. If it did, that was in fact @ 
hearing, and the company was then before the Board and sub- 
ject to its jurisdiction, and bound to follow the assessment of 
its property through all the steps and procee ‘dings to the end 
in the satne way that the defendant in an action or proceed- 
ing is required to do-after he has once appe ‘ared therein. 


If the company did not furnish the statement required it 
was not entitled to a notice or hearing. 
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bl. Ni ithe) ti answer Lor petition shows that thi des- 
ination \ iS inad . but th complaint which is in the statu- 
tory form, and therefore sufficient, alleges that the defendant 
is indebted to the plaint tt in the amount of taxes claimed, 
and that S] ple alle (WATION Is quival nt to and includes and 
legations ot a/Z tacts, steps or proceedings which 
woul | othe rwise have been r quired ot the pleader to set 


forth In the comp! inn to shov a valid tax: and if such desig- 
nation Is necessary to the validity of the taxes in question, 
thie complaint in eltect alleges that such designation Was 
made, and the judg nent adjudicated it. 

Cc, But again The Political Code ( S dSUY ) provided 
that if the taxes were not paid the County Tax Colleetor on 
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property once for sale, and if there should be no purchaser 
the collector should then bring a civil action in the proper 
Court in the name of the people to collect the taxes. 

This applies not only to the taxes of the R. R. Co., but 
to all taxes amounting to three hundred dollars. 

Under that provision this action is prosecuted. 

In this action the company could defend, (and in fact did 
file its answer) and show any illegality in the tax. 

McMillen vs. Anderson, 95 U. S.. 37. 

This would ot itself seen to us to bring this case on these 
points as Lo the due process ot law and the night ot the 
company to the equal protection of the law within the 
prine Ip) les se ttle ; Ly \ this ( ourt In its very recent decision in 
the Kentucky Railroad Tax Cases—only a short telegraphic 
synopsis of which opinions we have up to this time been 
permitted to see. 

We have thought it advisable to Say this much on the 
merits of the constitutional questions, which the plaintiff in 
error alleges to be involved, with the belief that a consider- 
ation of them will show that no real or substantial Federal 
questions exist and the action is not ‘a proper case to be 
removed from a State to the Circuit Court and for that rea- 
son the State Courts did not lose jurisdiction. 

We ask that the judgment of the State Court be affirmed. 
Respectfully submitted, 
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Attorney in Arizona. Of Counsel in Supreme Court. 
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evidenced by the 
fact that until the last session of the Territorial 


| eoisiature \rizona has hal no law “prescrio- 


} 
Ne ny court aifiering trom the courts existing 
‘ : ' ’ ‘ 
ther territorics. While on the othe ha id, 


+ Courts di trict re dAlC al d lUSTICES of the prace 


similar in jurisdiction to the courts of uther ter- 


Reet 
ritories, have f 1g? by oe | pres ribe d, and are now 
Listing in every Ce uNntv oO} Arizona. 
Com. Laws of Arizona, 1864 and 1571; 375 to 
Com. Laws ot Arizona, 1577; 395 to 399 
People Vs Vlaxor — Idaho. 335 
| his construction is aiso consistent wth the 
theory Ol the Gere Lk PFOVCTIIINI nt Oo} leaving tO 
the inhabitants of the [Territory all powers of self 
government consistent with the SUPFeEMAacCcy and 
: upervision of national authority, and with certain 


i + . 
lamental principles established by Congress 
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Clinton vs. Ienglebrecht, 13° Wall. 441. 
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Sopreme four of the fnited States. 


OCTOBER TERM, 1885 


EX PARTE WASH. F. LATHROP. 


Petition for Habeas Corpus. 


#n the Supreme Court of the Cluated States. 


Ex Parre Wass. F. Larurot 


Sur Rule upon the Sheriff of Cochise County, Arizona, to show cause 


why a writ of Habeas Corpus should not issue 


The only question presented by the record in this cas 
is the validity of the act of the legislature of the Territory 
of Anizona creating the county court of Cochise COUnTEY. 
Ana the only sround u 


is claimed Is That Tie territorial if crisistuy'e Tv. 14) }/ 
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to create the court 
This Is question Chie CLT iit tLidoti (>] SN Thi¢ T at be Pci 
, i ; ; +f | 
Ln thy hrst piace, Uy OM AD CANARMIINALLOT OF Like Orgeahic law ot 
thr Te rritory, but i™~ th) i? ‘vert +" is | issi'el })1 ‘>} to proc Te 
ber 1, 18¢5, and its provisions are now embraced im the 
Rev. stat. [ , SS... thi intter must be col suite (| TO ascertaln 
; : 
what thi mw now 1s 
+ ’ mw eee 
Re Sf stat. [ , > . Ser pe ety 


State «. Brown, 100 U.S... 508 


Sec. 1851, Rev. Stat. U. S., provides 


The legislative power of ever Territory shall extend 
To) fall nightful subjects * of legislation hot inconsistent 
with the Constitution and laws of the United States 


lt is not contended on the other side. if we understand 
them, that the act in question not a rightiul subject of 
legislation. nor that it is in anv wav Inconsistent with the 
(Constitution It certain! | not be successfully cOn- 
tended 


Ferris 7. Higley. 20 Wall. 375-380. 


There remains. then. only the furthe urs whether it 
is inconsistent with the laws of the United States. 


se 10S Rev. St | i = pDrovicdces 
“The 


supreme court and such inferior courts as the legislative 
eounecll mav bv law prescriby a 


yuchicial power 11 Arizona shall be vested in a 


This is a re-enactment im the exact language of the 
organic act, and if Arizona were the only Te rritory an 
this the only organic law, it Is conceived that the present 
question never would have been raised. 

But there had been a number of Territories prior to the 
Territor) of Arizona, mma thi orant of judicial power in 
those which existed at the time of the revision of the 
statutes is contamed in sec. 107, Rev. Stat., which pro- 


Vides 


* The judicial power in New Mexico, Utah, Washing- 
ton, Colorado. Dakato ldaho. Montana. and Wvoming. 


shall ly Vests d 1 Stlp renin court, district courts, pro- 


And Tite irvuiment >T) Like othe sacle Se’ TLS to ly that 
Hecnuse IT fnas bye t} a eset L pol Vv ot ( ‘oOnenrt Ss To) ¢ stial- 
: ‘ 


lish i compl tt Lite | Vstem Tol tha Territori Ss, CONSIST- 


mene oe 


a 


ing of the Courts named in this last section. therefore 
that is the system intended for Arizona and that alone. 

But we submit that according to every rule for the con- 
struction of statutes, or in fact of any writing, that this is 
a fallacious conclusion. | 

[n the first place, if the language of sec. 1908 were of 
doubtful meaning, the fact that it is different from that of 
sec. 1907 would of itself show that it was intended to ex- 


press a different meaning. But the meaning of the language 


used is not doubtful. Phe manifest meaning of the 


language is to create a supreme court and to authorize 
and elipower the te rritorial le cislature to create the hneces- 
sary inferior courts. 

It would be idle in this Court to cite authorities in Ssup- 
port of these points. 

The legislative power of the Territory of Arizona was 
vested in the VovVerhol ana I cisiative assembly, the latter 
to consist ot it council and hous of i pore sentatives : and 
it is contended on the other side that as th: powel to pre- 
scribe inferior courts, &c.. Was given to the “ legislative 
‘ council,” it cannot be exercised by the legislature. But 
We submit that ri the courts are to be prescribed re by law.” 
ana its the counel cannot enact a law. thre words. legisla- 
tive council, must be held to mean the legislative body 
thie only body that can prescribe anything Dy law. But 
if this were not so, it is conceived that the ] int action of 
the lower house and the approval of the governor would 
not invalidate the act of the council. 

The criticism on the word, “ prescribe,” can certainly re- 
quire ho answer, “7 rain and establish © are SyHOnViIs 
siven by Webster for the word * prescribe,” and they are 
the words used in the same connection in the Constitution 
ot the United States. dis The judicial powe r of the United 


States shall he Vests dl iD (iit sup Ine court. and in such 


s as the Congress mav trom time to time 


On page oof the brief, on behalf of the petition, it Is 
said that “ district, probate, and justices of the peace 
sHntlar in jurisdiction to the courts of other Territories 


ver TO) Pree] prescribed and are now eXisting ib 


Vina iT mipertit rizive rr 1} nilded that they were “ pre- 


seribed ~~ by ta ularly enacted by the legislatuy 


ana Approve (| Ly the governor. and that the only pretence 


of authority ror such Laws is found il} the provision oft thie 


‘ 


revanic act now Tourn ink Sec, LOOS. Rev. tit iy. s. 

ln the other Territ ries, Congress created probate courts 
id justices of the peace, but they created none such fon 
Lrizona. and if thre rf risiature | is no powe! I » create the 
ounty court thev have none to create the probate COUTTS 
WY Justices court 


In regard to the argument based on section 1866. Rev. 


‘ 


Stat. U. S.. the ay parent intention of which is to sSuveest 


| 


hat the jurisdiction of all the courts in the Territories is 


‘as limited bv law of Congress we shuply refer to 


Ferris +. Hicles } 


/ : 
Hornbuckl - le ilies ls Wall. H4S (2). 


lf the argument on the othe side be stripped of the 

© CONT) ectures — ms To Thy bhi mine oft (loners —s which if 
eeks to subst tute for the meaning of the language which 
ongress has used, and of the hypercriticisins on particu- 

i] words ill I) iT lnneu Be if will be found to rest entire ly 


i] 


cl 


t 


nct now before thy (‘ourt ey 


pon thr fallacy oT ASSLT Thpsal thre jurisdiction ot the 


istrict courts in the several counties oft Arizona Is neces- 


arilv exclusive. 


That these district courts exist is undoubted. and the 


por ashy refers to them as exist- 


ng whi hn it conters pon this county courts °° equal COn- 
current jurisdiction with the district courts in all cases.” 
Whether these courts are created by (‘ongress or Db 
the territorial! legislature is an Irrelevant question in the 
present case. 


Admitting. for the sake of this argument. that the were 


| 


cre ated by (Conyers ss ana cde rive tiie i} power Trom the Vel- 


we 


eral grant of chancery and common law jurisdiction to | 
the supreme court and ‘district courts in « very ‘Territory | 
contained in section L868 Rey. Stat., U. S.. still we sub- | 
mit that there is nothing in the law making their jurisdic- | 
tion necessarily exclusive in Arizona. | 

This was expressly decided by this Court in American | 


Ins. Co. ”. Carter. | Peters. 51] ) 
That was a case which arose in the Territory of Florida. 


The organic act of that Territors provided 


The judicial Powel shall by vested iY) TWo supe ror 


, : : 
courts, snd lk Stich Hierlor Courts ahd TUSTICeS 7) the 


4 


; er ma 
pence AS thie legisiative counell of thi lerritor, may 
from time to tn stablish. 
After prescribing the p! f session and the jurisdic 
| yrvst tiiti — di ‘ : int | (*T in { eis Td) ~ s ' 


Within the liuits herein described, each court shall have 


hurisdiction in i (“PD LTLALT LLL Cals s. and ex LLiSIV¢ jurisdiction 


* 
il} all Capital OTTeENCeS, und original jurisdiction il} l] C1v. 
cists ao thy Verliie Cot cone hun te (| dollars. AYISLI ‘under 
and cognizable by the laws of the Termtoryv now .a fore 
there mm. or whl T may AT ANY Tih rt enact cl hy thre legis- . 
] 


ative eounce rhereoft, 


Wit l cistature having by law created a court to consist 


of a notary and tive jurors to try and dete mine cases of 


‘ 


, ’ | - . 
salvage, the question before this court was whether thie 


’ 


legislature had power To ¢ nact such a law 


t) 


The argument of the case took a wide range, but it does 
not seem to have occurred to the eminent counsel, who con- 
tended against the validity of the law, to suggest even that 
the plain language of the organic act conferring power on 
the levislature to establish inferioe courts did not mean what 
it said. 

Another section of the organi ‘act had conferred upon 
the sup rior courts the san jurisdiction within its limits 
in all cases arising under the laws and Constitution of the 
["nited States as was vested in the United States District 
Court of Kentucky District, and the contention was that 
salvage was a branch of admiralty law, and, under the Con- 
stitudion, the jurisdiction 1D such CHSeCS Ws vested in the 
United States courts, and that the Congress had conferred 
this jurisdiction on the superior courts and the territorial 
legislature could not confer it on a court created by them. 
-*In other words, it Wiis contended that because Congress 
had conferred thts jurisdiction on the superior courts there- 
fore such jurisdiction was exclusive. 

But Chief-Justice Marshall, in delivering the opinion of 
the court sustaming the act of the territorial legislature, 
used this language, which we submit is conclusive of the 


present question . 


“ The 7th section of the act of 18238 vests the whol judi- 

“ eal power of the Territory ‘in two superior courts. and 
in such infer r courts ancl justices of the prewer iis the 
legislative counen ofthe ‘¥ rritory het y from time to time 

‘ astablish.’ This gen ‘a tax comin to the Sup PION 
is except so far as it bret ye made exclusive in) elther by 
* other provisions of the statute. The jurisdiction of the 
‘ superior courts Is declared to he exclusive over capital 


“ offences ; on every oth yuestion over Which those courts 
may take COGNIZANCE by virtue of this section, concurrent 
‘guresdiction widy be given the wnterii courts. i] Peters, 


54 } ) 


There is nothing in conflict with this view in the later 
decision of this Court in Ferris 7. Higley, (20 Wall, 380. 
That CuUSe merely decided that the legislature of Utah 
could not confer general jurisdiction upon the probate 
courts created by Congress for that Territory, for reasons 


which must commend themselves to every one’s judgment. 


And the manifest distinction hetween section ive Rev. 


Stat., which was then in the mind of the Court, and section 
L908, under which this case arises, takes awit all force | 
from the dicta with which the opinion in that case con- 
cludes.” | 
THOMAS MITCHELL, | 

Att'y for the Sheriff. | 

| 

' 
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Hn the Supreme Court of the United States. 


OCTOBER TERM, 1885. 


EX PARTE WASH. F. LOTHROP. 


PETITION FOR HABEAS CORPUS, 


A. T. BRITTON, 
A. B. BROWNE, 


Attorneys for Interveners. 


WASHING TON 


, » : , &% bes » ~ F t > 
(;1RSON BROS PRINTERS AND BOOKBINDERS 


§n the Supreme Court of the uted States. 


Kr parte WASH. F. LOTHROP. 


The sole question involved in this pr repere ‘ ding Is this 

Had the Legislature of Arizona the legal power to creat 
the County Court of Cochise county in which court the 
poe titioner was convicted of oranad larceny ¢ lf it had. the 
petition must be dismissed If it had not, the petitione 
must be discharged We do not Appeal for the poe titione) 
The question involved is one which affects the legal pro 
fession and the public at large in that Territory. Ws 
have been requested to appear ii thie iv be half. anc Ssugvcvest 
some considerations in support of the legality of that 
court. 

Permission has already been granted by this Court for 
that purpose 

There are three other counties in Arizona in which 
county courts, precisely ike the one in Cochise county, 
have been created These courts have rendered judg- 
ments in civil cases, in the aggregate, for large amounts. 
They have tried ana convicted Hie TOUS Persons oft crili- 
nal offences, They have acted as courts of probate, and, 
in brief. performe d all the functions of courts of extended 
jurisdiction. They have furnished litigants with a speedy 
trial, which it was Ln possible for them to have under the 


practice before thr . CTreaTvTion., 


They were established for the purpose of relieving the 


oOvel crowded dockets 7) thre District Courts ana olving 


more time to the Judges of the Supreme Court to lispose 
of its accumulated business. They have proved useful 
and satisfactory, and ought not now to be stricken down 
and all their acts declared null and void unless it 1s clear 
that they are legal tribunals 

It is argued that this Cochise County Court is legal 
because the act cr ating it is inconsistent with the Con- 
‘ stitution and laws of the United States.” 

That it is not inconsistent with the Constitution follows 
from the reasoning of this Court in Ferris +. Higley, 20 
Wall., 580. 

Is it inconsistent with the laws of the United States ? 

Section 1851 of the Revised Statutes of the Umited 
States provides that 

* The legislative power of every Te rritors shall extend 
“to all nghtful subjects of legislation not inconsistent 

with the Constitution and laws of the United States.” 

That the creation of courts in which the invasion of 
private rights Cin be corrects d and criminal acts punished 
isa rightful subject of legislation no one can doubt. It 
follows, therefore, that the territorial levislature rah do 
that very thing unless there is some act of Congress which 
regulates the whole subject and thereby takes from the 
territorial legislature tha power to act. 


It will be our object to show that this has not been done 


by Congress. 


— 


The Revised Statutes regulate this subject. They must | 
be consulted to ascertain ‘what the law now Is in relation 

to the Territories and their several COUTTS, They are i 
hew enactment and repr al all the old statutes. (Sec. 5506.) 


Their provisions must control. though thev mav be dif- 


ferent from the original laws which are revised. (United 
States 7. Bowen. LOO ij. S.. 508 


Section 1908S is in these words 


The judicial power iti Arizona shall he vested in ii 
* Supreme Court and such inferior courts as the legisla- 
‘tive council may by law preseribe.” 


See, L866 provide s that ° 


* The jurisdiction, both appellate: and original, of the 
, courts, provided for in sé ctions 1907 and LYOS. shall he 
limited by law.” 


Section L907. referred t© above. 1s as follows ; 


sie The judicial power in New Mexico, l tah. VW ashington, 

Colorado, Dakota, Idaho, Montana, and W voming, shall 

‘be vested in a supreme court, district courts, probate 
* courts, and in justices of the peace. 


There is a marked difference in the provisions relating 
to Arizona and the other Territories enumerated. 

In Arizona the judicial power is vested in a supreme 
Court and such inferior courts as the legislative council 
may by law prescribe 

In the other Territories, the specific courts in which the 
judicial power shall be vested, are named. 

Congress seems to have made a distinction between 
Arizona and the other Territories. We have nothing to do 
with the reasons which induced such legislation. The fact 
is it exists, and the question now is whether the legislature 
of Arizona can create a county court, and clothe it with 
the jurisdiction given to the Cochise County Court, and not 
whether the legislatures of any of the other Territories can 
create such a court. 

We shall assume that the designation, “ legislative coun- 


cil,” was intended to represent the law-making power, and 


bees thre equivalent of the ** |e vislative assembly.” 


But. should this Court be of opinion that the words are 


to be construed literally, thy 1} thy suc’ 1s nat mvalicd because 


} 


it was passed by the levis itive ecounen and the House of 


hepres ntalives., The action of the latter badly Thiet be 
wholly reyeced, und the law will stand. 

The TLL stions made in tha case now before the Court 
were long since brought to the attention of this Court, and 
decided ulversly to the clanms of this petitioner. We re- 
fer to the case of American Insurance Company v. Canter, 
| Peters, 51] 

The plaintiff had insured certain cotton which had been 
shipped from New Orleans to Havre de Grrace in lrance, 
been wrecked on the coast oy Florida, carried yy the sal- 
vors tto hey Wi st, and sold under a decree of court, CoOl- 
sisting of a nolary aud fee jurors, proceeding under an act 
oft the Crovernol ana legislative counell oft Florida passed 
in’ S23. 


| 


iy Upon the legality of the 
d court. lt was contended that the court 


was not legally created because the Constitution and laws 


The question depended sol 


creation of sa 


of the United States were in full foree in Florida: because 
the subject at salvage Wis nota rightful subject oft legis- 
lation for the territorial government of Flomda; because 
thi SUperios courts of that Territory were vested with ex- 
clusive jurisdiction in admiralty and maritime cases ; be- 
cause, even it thi jurisdiction of said courts Was contined 
TO CASES ATISTNY unde thre ( onstitution and laws of the 

Lnited States,” this was a case of that class : and be- 
CHUSC thr src SUperiol COUTTS Were vested with original 
cognizance in all cases where the amount In issue exceeded 


one hundred dollars. 


—- 
>; 


The provisions ot the organic act of Florida were 2S 


follows : 


* The judicial power shall be vested in two superior 
* courts, and in such inferior courts and justices of the 

peace as the legislative council of the Territory ret 

from time to time establish.” 

* These legislative powers shall extend to all nghtful 
: subjects ot legislation.” 

“ No law shall be valid which is inconsistent with the 
‘* laws and Constitution of the United States.” 


The case was argued by very eminent counsel; Mr. 
Ouden for the appellants, and Mr. W lipple and Mr. Webs- 
ster for the claimants. 

The opinion of the court was delivered by Chief-Justice 
Marshall. 

After stating the case he said: 


* The CAUSE depends mainly on the question whether 
: the property in the CAPE saved Wiis changed by the sale 
* at Key West The conformity of that sale to the order 

under which it was made has not been controverted. 

Its validity has been cle nied Ol thie eround that it Wiis 
ordered yy an Incompetent tribunal. 

The tribunal! Wiis constituted by an act of thie territo- 
‘rial legislature of Florida passed on the 4th of July, 

1823, which is inserted in the record. That act pur- 
. ports to clive the power which has been « xercised , COD- 
‘ sequently the sale Is valid if the territorial legislature 

was competent to enact the law.” 


The learned chief-justice proceeds to discuss the powel 
of Congress over the Territories, and places it upon that 
clause in the Constitution which provides that Congress 
shall have power ‘to make all needful rules «nd regula- 
* tions respecting the Territories and othe) pro] erty of the 

United States,” and also upon the ground that the right 


to govern is AND inevitable consequence of the night to 


Acquire territory. 


He then refers to the different provisions of the acts in 


relation to Florida. and Sit) —& 


* "The powers of the territorial legislature extend to 
all rightful objects of jegislation subject to the restric- 
tion that their 'aws shall not be inconsistent with the 
laws and Constitution of the United States. As salvage 
Is ncdmitted to come within this cl scription the act Is valid, 
unless it can be brought within the restriction. 

“The counse] for libellants contend that it Is con 


‘sistent with both the law and the Constitution : that 1t 1s 


inconsistent with.the provisions of the law by which the 


: territorial wmovernment was create dl. ana with the amend- 
* ators act of LS25. It vests. they Sv, in an imfenor 
‘tribunal a jurisdiction which is by those acts vested ex- 


‘clusively in thi superior courts of the Territory.’ 


* "This arevument requires an attentive consideration of 


: thr sections which define the jurisdi tion of the superior 
‘courts. The 7th section of the act of 1S23 vests the 


Whole judicial power of the Territory * in two superior 
courts ania in such ni fe rio} courts and justi Cs ofthe peace 
‘as the leoislative council of the Territorv mav from time 


** to The establish.’ This sveneral orant Is common to the 


+. 


superior and inferior courts, and their jurisdiction is con- 


“ current, except si) far as if mins he made exclusive ine 


‘ either 1) other provisions of the statute. The jurisdic- 


‘tion of the superior courts 1s declared to be exclusive 


“over capital offences : on every oth r question over which 


‘those courts may take cognizance by virtue of this sec- 


‘tion, concurrent jurisdiction may be given to the inferior 


COUTTS 


* Tt has been contended that yy the Constitution the 


ae judicial power of the Umited States extends to all cases 


of admiralty and maritime jurisdiction, and that the 
Whole of this judicial power must be vested ‘in one su- 
‘preme court and in such inferior courts as Congress 
‘shall from time to time ordain and establish. Henee, it 
has Deen argued that Congress cannot vest adiniralty 


~ 


‘ jurisdiction in courts created by the territorial legisla- 
* ture. We have only to pursue this subject one step 
‘ further to perceive that this provision of the Constitu- 
‘tion does not apply to it. The next sentence declares, 
that ‘the judges, both of the supreme and inferior 
‘courts, shall hold their offices during good behavior.’ 
‘ The judges of the Superior Court of Florida hold their 
‘ ofhees for four years.* These courts, then, are not con- 
‘ stitutional courts, in which the judicial power conferred 
‘by the Constitution on the general government can be 
ve deposited. They are incapable of recelving it. They 
* are legislative courts, created in virtue of the general 
‘right of sovereignty which exists in the government, or 
in virtue of the clause which enables Congress to make 
‘ all needful rules and regulations resp cTing the territors of 
‘the United States. The jurisdiction with which they 
‘are invested is not a part of that judicial powel which 
is detined in the 3d article of the Constitution, but 
‘is conferred by Congress in the execution of those 
: ceneral powers which that bod possesses OVE! the Ter 
‘* ritories of the United States. Although admiralty juris- 
“ diction can be exercised in the States im those courts 
; only which are established in pursiance of the 3d article 
“ of the Constitution, the same limitation does not extend 
‘to the Territories. In legislating for them, Congress ex- 
‘ercises the combined powers of the general and of a 
* State government. 
“ We think, then, that the act of the territorial legisla- 
* ture erecting the court by whose decree thi cargo of the 
Point a Petre was sold 1s not ‘inconsistent with the laws 
“and Constitution of the United States’ and is valid. 
: Consequently, the sale made in pursuance of it changed 
‘ the property, and the decree of the Cirewit Court 
‘awarding restitution of the property to the claimant 
* ought to be affirmed with costs.” 


We have quoted this case quite fully because It meets 
and answers the objections made against the validity of 


the act of the territorial legislature of Arizona. 


*Norr.—Same provision in Rey. Stat., sec. 1864. 
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rHE U. 8S. VS. NASHVILLE. CHATTANOOGA. & ST. LOUIS R’Y CO. ] 


a UNITED STATES OF AMERICA : 
The President of the United States to the judges of the cireuit court of the 
Lnited States for the middle district of Tennessee, greeting : 

Because in the records and proceedings, and also in the rendition of the 
judgment ot il plea which Is in the said cireuit CoOuUTT, before Vou, bet ween 
the United States and the Nashville and (‘hattanooga and St. Louts Rail- 
wavy Company, a manifest error hath happened to the great damage of the 
said United States as by his complaint appears, we being willing that the 
error, if any hath by Cee. should be cluly eorrected and full and speedy justice 
done to the parties aforesaid in this behalf, do command you if judgment be 
there given that under your seal, distinetly and openly, you send the rec- 
ord and proceedings aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, together with this writ, so that you 
tha have the suite at Washington (ot) Sth day oft ¢ letober neXt in the 
said Supreme (lourt to rr there it lel. that the record ana proceedings 

aforesaid being Inspected thie said supreme Court Prhii\ cause further 
/, to be done therein to eorrect thre eCTror VW hat oft right and according 
to the laws and customs of the ited States should be done, 

Witness the honorable Morrison T. Waite, Chiet-Justice of the said 
Super me Court, the dav of \pri an the veal ot our Lord one thou- 
sand eight hundred and eightyv-three 

Lewis |. BAATE 
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Ix to recover of the detend 
nterest thereon: hence thes 

» of the detendants, tor 

t.Julv, PSOl & LSOR, the 


. 


vhich thev ut OK Ov 
oft .iuiv. IR62. thev would prin 
vy York City, the sum of thirts 
) it being a semi-annual install- 
(it) them ana thy plaintiffs 
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aver, although they are the owners and holders of said coupons, the de- 
fendants have not paid the same, or any part thereof, but fail and refuse to 
pay the same, although often requested so to do, wherefore a cause of ac- 

tion hath accrued to the plaintiff to recover of the defendant said 
lO sum of 15,360.00, and the interest thereon ; hence they sue. 

7’ count. And the plaintiffs further complain of the defendant 
for that whereas heretofore, to wit, on the Ist of July, 1851 & 1852, the 
Nashville & Chattanooga Railroad, through 7. Stephenson, their 
president, who was lawfully authorized so to do, did execute, sign, and 
deliver 512 certain coupons, which are here to the court shown, by which 
the ay unde rtook, coven anted. and tii creed th: it on the first day of Jan’s : 1863, 
they would pay to a ~ sum of thirtv dollars each, at the Phoenix 
K ank. in New York C all the sum of 15.360.00: and the plaintiffs 
aver, although thev are ob owners and holders of said coupons, the defend- 
ants have not paid the same although often req tes sted so todo: wherefore 
a cause of action hath accrued to the plaintiffs to recover of the defendant 
the sum of 15.360.00. tovether with the iterest thereon : hence thes sue, 

8’ count. And the plaintiffs further complain of the detendant for that 
whereas heretofore. to wit, on the first dav of July, IS51 and ISO. the 
Nashville WN (‘hattanooga Railroad, through Vv. kK, Stephenson, 

1] their president, who was lawfully authorized so to do, did execute, 
sign, and deliver 512 certain coupons, which are here to the court 
shown, by which thev undertook, covenanted, and agreed that on the Ist 
day of July, 186-5, thes would pav tO bearer, at the Phoenix Bank, in New 

York City, the sum of thirty dollars on each, in all the sum of 15,360.00, 
it being a semi-annual installment of interest on mortgage bonds issued 
by them : wherefore a Calis ot action hath accrued ice them tO recover of 
the defendant the sulin of bo 560.00, and the interest thereon : hence thev 
sue, 

Y count. And the plaintiffs further complain of defendants for that 
whereas heretofore. to wit. on the first day of July, L851] & 1852. the 

Nashville & Chattanooga Railroad, through V. Kk. Stephenson, their pres- 
ident, who was lawfully authorized so to do, did execute, sign, and deliver 
512 certain coupons, here to the court shown. by which they undertook, 
covenanted, and agreed tliat on the first di iV oft ar anuary, 1X64 4 they would 

pay to bearer, at the Phoenix Bank, in the city of New York, the 

12 sum of thirts dollars on each, im all the sum of bo 360.00. it be- 

ing a semi-annual install me nt of intereston mortgage bonds issued 
by them. And the plaintiffs aver that although they are the owners and 
holders ot said COUpPORs, thr ile tt ndants have hat paid thie same, or any 
mart thereof. but fniled ana re fused ta) pay the SAlLiC¢’ ; whe Te tore a cCuuse ot 
action hath acerned to the plaintitt to recover of the defendants the sum 
of 15,360.00, together with the interest thereon ; hence they sue, 
lOth count. And the plaintiffs further complain of the de fendants for 
that whereas heretofore, to wit, on the Ist dav of July, 1851 & 1852, the 

Nashville W (‘hattanoova Railroad, through V kK. Stephenson, thes ir pres- 
ident, whe was lawfully authorized so to do, did execute, sign, and deliver 
512 certain coupons, which are here to the court shown, by which thev un- 

de rtook, covenanted, and agreed that (ot) the first day of July, LS64. they 
would pay to bearer, at the Phoenix Bank, in New York City, the sum of 
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thirty dollars on each, in all the sum of 15,560.00, it being 4 semi-annual! 

installment Of interest on mortwav bonds issued by them, and the 
13} plaintiffs aver that although thes are the owners & holders of said 

coupons, the defendant has not paid the same, or any part thereof, 
although often requested so todo: wheretore a cause of action hath ac- 
crued to the plaintiffs to recover of the defendants the sum of 15,360.00, 
togvethet with the interest hence thev su | 

Lith count And the plaimtitts furthes complain of the detendant tor 
that whereas heretotore, to wit, on t! ist dav ot Julv. LS51 & 1852. the 
N; ah ille NV ( hatt brea I uilroad, thre hal \ @ Stephenson, their pres- 
dent. who was lawfully authorized so to do. did execute, sign, and deliver 
912 certam coupons, which are here to the court shown, by which they 
undertook, covenanted, and avreed that on the ist day ot Jan’y, 1865. 
thes We lal pra to) bere Y. the Phe thi Ba inh. ID New York (ity, the 
sum of thirty dollars each—in all, the sum of S15.260.00—it being a 
semi-annual installment of interest on mMortwuge bonds issued by thi in: 
and the plaintiff avers that although they are the owners and holders of 
said coupons, that the det ndant has not paid the same, or ans part thereot, 

although often requested so to do; wherefore a cause of action 
l4 hath accrued to the plaintiffs to recover of the defendant the sum of 
15.360, together with the interest thereon ; hence thev sue. 

12’ count. And the plaintiffs further complain of the defendant tor 
that whereas heretotore, to wit, on the Ist day of July, S51 & 1852, the 
Nashv idle iV (‘hattanooga Railroad > @ through v. # Stephenson, then 
president, who was lawfully authorized so to do. did execute, sign, and 
deliver 512 certain coupons, which are here to the court shown, by which 
the undertook. covenanted, and acreed that cn) the first day ot July, 
IX. thes would prea ta bearer, atthe Phoenix Bank. in) New York 
( iv. thn cum of thirty dollars each mn) all thre “titi of Lobo) if bemng ia 
Sein annual installment of ite rest on thnortyvace bonds Psstied Lys them : 
and the 1» | untitis aver that although the vy are the owners and lovlale rs oft 
said COLLPOTIS, the dete medant has Phaot pea J tin sane. or Ln part thereot, 
although often requested so to do: wheretore a cause of action hath aec- 
erued to the plaintiff to recover ot the defendants the sum of Lo 36000. 

toget he r with the interest thereon ; henes thes slic, 
ls) 13’ count. And the plartifts further complain ot the detend- 

ant for that. whereas heret fore, to wit, (onl the first davs oft July, 
185] NX L852, the Nashville AX ( hattanooga ly tilroad Company, through 
Vv. + Stephenson, its president, who was law fulls authorized so TO do, 
did make, execute, and deliver 512 certain coupons, which are here to the 
court shown, by which thev undertook, covenanted, and agreed that on 
the first day oft January, L866, thes would pay to bearer, at the Phoenix 
Bank, in New York City, the sum of (30) thirty dollars each—-in all the 
the sum of 15.360: and the plaintif? avi rs that although thes are the own- 
eTs and holders ot said COUpPOTS, the aT tendant has not paid the sime, or 


any part thereof, although otten Peg tt sted sid To do: wherefore a cutise ot 
action hath acrued to the plaintiff to recover of the detendant the sum of 
15,360.00, together with the interest thereon ; hence thev sue. 

14’ count. And the plaintiffs further complain of the detendant tor 
that whereas heretofore, to wit, on the first dias of Juls 1851, the Nashville 


liver one each attached to bonds 90 & wed, 4 


THE U. 8. V8. NASHVILLE. CHATTANOOGA, & ST. LOUIS RY CO. 


Rall 


and Chattanooga Railroad Company, through V.K. Stephenson, who was 
lawfully authorized so to do, did execute, sign, and deliver one 
16 coupon annexed to bond No, 500, Class “ A,” by which they un- 
dertook, promised, and agreed that ou the first day of July, 1863, 
at the Phoenix Bank, in New York ¢ ity, thi \ would pav to bearer thirty 
dollars, and also on the firstday of July, 1852, did execute, sign, and de- 
lass * — by which they 
undertook, covenanted, and avreed th it on thi first day cl January, 18635. 
the would pay to bearer the sum of thirty dollars on each, at the Phoenix 
Bank, in the city of New York; said coupons are not to the court shown 
because they have been unintentionally lost or mislaid so that they can- 
hot be produced (and affida, it substitute dl theretor and the p| untitts aver, 
although they are the owners and holders of said COUpPODS, that the de- 
tendants have treet paricl thy same, or any part the reot, although olten re- 
quested so todo: wherefore a cause of action hath accrued to the plaintiffs 
to recover ot the detendant the said suis, together w th the interest the reon ; 
hence thes ste, 
17 And the plamtifts aver that by charter ame mdiment the COrpo- 
rate nan of thy N ishville and f hattanoova Railroad ( Ol pany 
has been changed to the Nashville, and Chattanooga and St. Louis Raiul- 
Way, the latte r being subject to all the habilities of the forme hence this 
sult, 
JAMES A. WARDER, 
(’)S. List. Atty. 
James \. \\ arc r makes athdavit Crist thie three COU pons deseribed in 
the 14th count in the declaration ar unintentionally lost or mislaid so 
that thes cannot br produced ; are still due and unpaid, 
JAMES A. WARDER 
Subseribed W sworn to before me this July Sth. L Sat) 
m KR. CAMPBELL, 
(yin'r. U.S. Cor. Court. 
Filed July 6th. T&S0. 
| LEWIS T. BAXTER, C’k. 


; » s wae a 
Snumons &d July oth. SU. 


‘J he Presic nt of the | nited States of America to the marshal of the mid- 
dle district ot Te hnhessec, oe ting ; 

You are. hereby commanded to summon the Nashville, Chatta- 

ls hnoogu and St. Louis Railway ~a Col poration organized under the laws 

of the State of Tennessee, if to be found in your district, to be and 

appear before the judges of the cireuit court of the United States in the sixth 

circuit tor the middl district ot ‘Tennessee ‘it the lk ederal court-room al 

Nashville, in said State, on the third Monday in October next, then and 

there to answer the [ nited States of a plea that it render unto the plaintiff 

the sum of $153,600.00, which it owes to and from plaintiff unjustly de- 
tains to plaintitt’s damage S300,000.00, 

Herein fail not, and have then and there this W rit 


W itness the Hon! Niorrison R. \\ ite, ¢ hief .usties Ot t hie supreme 
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Court of the United States, this the 6th day of July, in the year of our 
Lord eighteen hundred & eighty & of the Independence of the United 
States the 105 vear. 

|SEAL. | » LEWIS tT. BAB Lea 

( lerk. 

Kendorsed ‘) Came to hand, day issued W ex'd Onl the Oth day of July, . 
1880, on James 1). Porter, president of defendant, by making known to 
him the contents hereof and delivering to him copies of bill & spa. P 


Kdward 8. Wheat. U.S. M. N 


‘4 Pleas. hiled f Jef Zt). SO). 
[ NITED STATES OF AMERICA 
ix. 
| » 
NASH... CUAT. AND Str. Louts RAILWway. } 


The defendant comes and for plea to the plaintiff's declaration says that 
t did ravi pro Te is the plaintitt hath in its declaration alleged, and ot 
this it puts itself upon the countrs 
: KAST & FOGG, Att ys. 
(nd the plaintifl doth the lik ‘ 
J. A. WARDER, 
Dist. Att'y. 
Lod for furthes plea ta the plamtifl Mecriration the deten lant COCs, 
Dy it- att'vs, and SuVs that it pata the debt or demand, tor the recovery ot 
which the. suit is now bro writ, before the action was commenced, and of 
this it puts itsel | Lipron the country. 
, EAST & FOGG, Attys. 


And for further plea to the plaintiffs declaration the defendant comes 
and says that heretofore and betore the action was brought upon the cou- 
pons exhibited in the plamuffs declaration, but at the time the plaintitf 
held the same, and after the same became due and pavable to plaintiff by a 
det ndant, plamtit? and detendant had mutual debts \ demands clu and ! 
pavable from each io the other including the debt, coupons now ' 
Zu sued on, and the same were submitted to litigation in this court. 
(nd heretofore the LOth of November, IS71. the plamtitt Ww 
cle fendant, under sand | tiv no ayvrecd f im W riting in the form of a 
decres - this aur, which Wits 2ppPoVvedd Try plamtifl and cde tendant and 
the court. and entered Upon the tmeonutes thereof, as follows, by which 
avrecement and \\ rit ine the plaintitl ares to ha Vi anc t ike (oT cle tendant. 
* 1h full settler nt. satistaction, ind discharge of all mutual clapms and 
accounts between th pert = as thev existed on the Ist das ot June, oy Bg 
the sum of one million of dollars in) thy coupon mortgage bonds of de- 


fendant. which bonds were then and there delivered to plamotitt and by it 
accepted and now held, and upon the payment of which no default has 
been made; and the defendant avers that the coupons now sued on were a 
pear of the claims due plamtith from detendant on the Ist of June, i871, 
and the defendant pleads said agreement and settlement in bar to the 
plaintiff's suit, 


EAST WN ht Maly. Att ys. 
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And for further plea to the plaintiff’s declaration the defendant 
2] comes and savs that after the making of the said several promises 
and undertakings, in the plaintift’s declaration mentioned, and after 
they became clue and pavable to plaintiff and hetore the pres nt suit was 
commenced, to wit, on the 10th of November. Isil. the detendant made 
and delivered to plaintiff coupon bonds of defendant, amounting to one 
million of dollars, and bearing four per cent, per annum interest and 
secured by mortgage on defendant’s road,and the same were then and 
there accepted Dy plaintiff, and are now held by it in full satisfaction and 
discharge of the said several promises and undertakings in the declaration 
mentioned, and of all damages and sums of monev due, owing, or accrued 
thereon, } 
EAST AND FOGG, Attys. 
Attest: 
R. Cc. BRANSFORD 


Filed Oct, 20. S80. 
LEWIS T. BAXTER, Clerk. 


=<) Ameer, f. mY. | 


P = | 2 .% . ; 2 . | ' i 
Phi plamntitis OV them att demur to thr hinrst piea of thre dle- 


2° tendant. and allege as cause of demurrer that it 1s In effect a plea 


os 


; 


of non est factum and is not verified by athdavit. 

be That thie plea Is not sworn to as under the rules ot the court Is required, 

And the plaintiffs demur to the second plea on the cround that it Is not 
“worn to as und r tha rules of thi eourt such pleas are required td. 

And the plaintiff demurs to the third plea of defendant, and assigns as 
causes of demurrer 

Ist. That the plea is not verifed under the rules of the court. 

2d, That the plea is not verihed by the recora, 


y 


Sal. Phat the plea tails to allewe that thr COUpOnS On vhich this sult 


was instituted was in suit and in issue in the ease pleaded in said plea, 
thi. That the plea fails ta) calle ry Ta “ow now, OV Whom, and under 


a 


what all said avrectpent In Writhhy Wis repack 

- ’ * } } 1] i ’ | 

jth. Phat the plea iis to allege and show how, when, and in what man- 
rier thy jurisdiction csT thie ear? aa ried. 

Lond the plaintiff demurs to the tar pied tf the defendant. because not 

¥ ° ° ; H ; " .* ss 

properly verified under the rules of the court; and they pray the cour 
, hy: . i , 4 " l4 } ; 7 
thev shall make anv other or turther detense there 


JAMES A. WARDER, 


LEWIS IT. BAATER, ¢ 
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Lad Replication.— holed f pet. Lede SO), 


[ NITED STATES 


NASHVILLE, CHATTANOOGA AND Str. Louts RAILWAY. } 


And for replication to the second plea of the defendants the plaintiffs 
say that the defendant did not pay the debt or demand in the declaration 
Thi ntioned before t hie commencement of the action or at any other time, 
and of this they put themselves upon the country. 

JAMES A. WARDER. 
Att'y for PCF. 
The detendant doth 
KAST & FOGG, 
A tt’ ys, 


And tor replication to the third pita of defendant the plaintiffs say 
pres Te Lilin ly Cilise thes “ii\ that the coupons, ce bt. and demand in the 
declaration mentioned were not submitted to litigation in the court in the 


manner ana form iis in <a ples Is pleaded, and ot this they prea them- 


selves upon the country. 


JAMES A. WARDER, 


oe | ae Att'y for pltg. 
he At tendant (hott thy rt 


we ee 
. 


MAST & FOGG, 
Att ya. 
. : ; 


And for further replication under leave of the court first had and ob- 
tained the plaintiffs sav precludi non, because they say that the plaintiffs 
did not agree to have and take of th det ndant the stith ot one 
24 million dollars in the coupon bonds of the detendant, nor did the 
detendant deliver to the plamtiffs the said bonds in satistaction of 
the debt or demand in the declaration mentioned 


of this thes pourt themselves tpn thr mouners 


JAS. A. WARDER, 
‘if Ss, Att'y. 


, OP An part thereof, and 


The defendant doth the like. 
KAST & FOGG, 
Att ys. 


And the plaintitts for further re plication to the third plea of the de- 
fendant say precludi non, because they say that the debt and demands in 
the declaration mentioned were not involved in nor in issue, nor had this 
court ans jurisdiction ot the debts and demands in the declaration men- 
tioned in any pleas or pleadings wherein the plaintiffs and defendant had 
impleaded with each other, and of this thev put themselves upon the 
country, 

JAS. A. WARDESB. 


lS. Att'y. 
Phe detendant doth the [rk 


RAST & FOGG, 
Att us. 


) 
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And the plaintitt for further replication to the third plea ot the de- 
tendant say precludi non, because thes sav that the debt and demand in 
the declaration mentioned was not a mutual demand subsisting 
25 between the plaintifts and detendant on the first day of Jan., 
et. and of this they pout thie This ive - Upon the COUDTrY, 
. J. A. WARDER, 
(.S. Attys. 


a he 


ihe detendant doth thie like, 
KAST & FOGG, Aft'ys. 


And the plaintiff to thie fourth plea of the detendant sii\ precludi non, 
because thes SiN that the detendant did not, on the 10 day ol November, 
IS 1, nor at anh other time, make and deliver to thi plaintit? coupon 
bonds of the detendant. stihl unting tor one million dollars. and bearing four 
per cent, per chipbitith interest. and seCUL T's (| by mMortvave ou detendant’s road, 
which was accepted by the plaintiffs ‘n full satisfaction and discharge of 
the several premises in the declaration mentioned, nor of the damages or 
sums of money accruing thereon, nor of any part thereof, and of this they 
put themselves upon the country. 

J. A. WARDER, 
U. &. Att'y. 

The detendant doth the like. 

EAST & FOGG, Aff’ ys. 
kiled Oct. 23 , LSsV, 


LEWIS T. BAXTER, C’k. 
26 Affidavit of Jas. D. Port 


\fant, JAMes D. Porrer, savs that he is the president of defendant’ 
road, and saves that the matters pore sents d it} this case arise Upon and lit ot 
re | lot of coupons issued Ly the Kt. ht. ( On, and are tow held by the Crovern- 
ment, which has brought “uit LL pork the same: that these COUPOTSs matured 
during the war and betore Aine Ist, i871. and while the road ot this com- 
pany and its relling stock was held and used by the plaintiff, and in the 
use and occupation of which the plaintiff continued for many vears. Af- 
fiant further says that before the institution of this suit there was a com- 
promise in settlement of ell mutual claims. The same is here referred to 
as follows, in which the afhant has been informed by those then in charge 
of these matters: The claim now sned upon was included, and he now 
holds a construction of the agreement of COTpPPrOT Ise wiven by the Secretary 
ot War, Hon’l (Creorge W. Met reary, which he files as i part hereof 
marked A. Afhant further says that recently he had a meeting with the 

present Secretary of the Treasury, Wm. Windom, and brought before 
27 him the matters of this suit, and said Seeretary agreed that he 

would look into the Sulilic as scl as he had the leisure te do ~~ 
but athant has not been informed of his action. 

Afhant further states that he intends to press the matter before the 
proper Department until the matter is fully determined, with all reason- 
able speed and diligence, Athant turther states that he was net connected 
with defendant corporation at the time these matters were settled or sup- 
poset to be settled by compromis , and ‘L rsonally Knows nothing ot them, 
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but he deems it essential to justice that the proper Department of the U. 
S. Government should act upon the matters now before it in regard to this 
suit before the same ts tried in this court. 

Affiant further states that on the 31st of May, 1881, he paid for his 
corporation to the U.S. Government $500,000, and is now ready to pay 
it the further sum of more than $400,000 on the Ist of July, 1881, and 
that he confidently hopes and expects when he shall have concluded those 
payments (which have occupied much of his time) that he will then pro- 


cure a final decision from the Department in the matter of this suit. Afh- < 
ant SuyVs that he has laid before the proper Department the claim 
2k of defendant in this matter & behalf and the same is still pending, 


unacted on by said Department, so far as afhiant is informed, 
This is the first application for a continuance of this cause, and the same 


s asked not for delay but for justice. 


JAS. D. PORTER. - 
sworn to and subseribed hefore me thn it S. SI. 
LEWIS T. BAATER, Cé. 
biled June Oth, 1881. 
Additi 
UNITED STATES OF AMERI 
re. 
NASHVILLE & CHATTANOOGA RAILROAD Com- 
puaniy. a 
Lh detendant, Lys leave of the court first had and obtained sO to do, 
COTLICS ann files cit) additional plea tor tha pleas it retotore entered to the 
plaintiff's declaration, and for such further plea says that the plaintiff, The 
lL nited States, holds said coupons which it exhibits in tts said declaration, 
rat in its own right. ius such Crovernment of the | nited States, but 
au held and still holds the same nas trustee for eertain beneficiaries, VIZ. 
the Chickesaw Indians, a nation of people, and avers that the cause 
of action tor which the original summons awainst this defendant was taken 
Out, and which Is ¢ xhibited in) thie D until s “aid declaration. did acerTue 
to the plaintiffs, as such trustee aforesaid, more than six vears next before 
tha plaintif® sued out its original summons ip this cause. and f xhibited the 
same against defendant, and this the detiendant is ready to verity. Where- 
fore it thre mndoment, A | 
| EAST AND FOGG, 
Att’ya for Defendant. 
Lh D nti} lis Isstle on reo ry 
\. MeCLAIN, 
U.S. Atty. 
And the det medlant, Vv leave of the « irt first ul ana olbyt “ned 1) this 
iM licalf, comes and files an additional pri ita tin oD unutift sdeclaration. and ¥ 
for such plex “avs that the plamntitl, The l nited States, Was the holder ot 
the coupons in thy plaintift’s declaration mentioned, and upon which it has 
brought this cuuse of action as Triste and Phat in its OW) rivhit, trom 
2) Jan's 10th. 1866, before which time all of said coupons became due i) 
and pavable, and continued to hold the same as such trustee for the 4 
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Chickesaw Indians, a nation of people, until June 20th, 1878, at which last 
time the said United States ceased to hold the same as trustee and became 
the owner thereof in its own right, and the defendant says and avers that 
the Cause ot action accrued por the sautne more than SIX years next before 
said June 720th, ING8, at which time the l' nited States became the owner 
thereot as aforesaid in its own right. And this the detendant is ready to 
verify. Wherefore, &c : 
: RAST & FOGG, 
Alt ys. 


1. McCLAIN, 


CTHIAS. NASH, 
J) 


| NITED STATES 


NASHVILLE, CHATTANOOGA & St. Louts RR. Co, | 


| hi plaintifl Comes DV If ittornes and a murs to det ’t’s irst acd - 
> | ditional pli i. setting up the statute ol limitatio is Of SIX Years as a 
bar to plaintiff's action, and tor use of demurrer says: 
let [hat th plarntifl SA SOVe on whose right of action is not barred 
hy reason of the said « whom said statute has 
" ipplie ition 
4. McCLAIN, U.S. Ad 
LN ‘ 


2 | | nd 
nied of ta | the 

i ley y] } Tithe j - i | | vi j r} ched 
sued mm this a } } re tf | ~ : oa } me due and 


t 
/ 
’ 


mavalh 


Se ceetin 


‘“escevTit Time, 


=. NASHVILLE, CHATTAN(O 


ls 


and in fore t he sad bonds to whi I) 


; 
7* 


and tinued 14) 


bievle 
tl. Lnd tiie 


Td) verry 


if is re acy 


* 
' 7 


> ¢€2e. 


KR 


MGA. & ST. LOUIS 


the said coupons were attached 


( due ina pavall . and has continued to hold the said COU POTs till 
| said bonds till their maturity and 


McCLAIN, U.S. Att'y. 


to defendant's two pleas OT 


Vand the poicamnatitly | 1 turthe repair iT 
he statute of limitatio { six rs by | of the court first had and “ 
uned saves precludi non merci so it the State of Tennessee, 
Tr rial bond e made pDAVADIEC, T Which said COUpPOnS (sued On 
t| thom) we ttached, did through cert vovernors of said State, 
clon tin pone Isla ra MAW OF sit (| sstiite vlorse said bonds to bearer, and 
plaintiffs became the holders by and under said endorsement of said bonds 
4 , . 
the tine i}? i attached thereto, tiv brbitie thre COUPOTIS “ued on it} . * 
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said plea set out the tact that the plaintiff held said COUpPOns as trustee forthe 
Chickesaw Indians and not:in its own right, and hence it pleads the statute 
of limitations of 6 years, while plaintiff in its said repheation neither 
35 admits or denies said fact or sets up no new matter in evidence, 
but simply asserts that thie | nited states he ld said bonds W COUPONS, 
apa the detendant pravs judgm nt of the court, Xe. 
KAST & FOGG, Alt ys. 


Defendant comes and demurs to the second re plieation filed by plaintiff 


to defendant's second pi i of the statute of limitations and savs the same 


= Dot sutherent iy this: Wsets up no new matter in evidence. and denies 
act set out in defendant = said prea, Dut mcrery rey its the matters set 
. ’ ; : * " ee > 
; iil ean poate i iti ¢ | : tigti at ' at cif i mlant prays. 


MAST AND FOGG, Aft 


LEWIS TI. BAATER, ¢ 
By CHAS, NASH, D. ¢ 


KAST AND FOGG, Att 
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That said bonds were thereafter endorsed by the governor of Tennessee 


in the terms follow ne. that is to say: 


STATE OF TENNESSEE, EXECUTIVE OFFICE, 
Nashville, Si ptembe r first, 1851. 

Whereas the act of the legislature of Tennessee, passed in 1848, ch. 169, 
authorizes the wovernor of the state to endorse and guarantee in the name 
of the State of Tennessee the bonds of the Nashville and ¢ hattanooga 
Ratlroad Company fo an amount not exceeding sf MOON). bearing interest 
at the rate of six per centum per annum, pavable thirty vears after date, 
upon certain conditions: and it having been shown to me that said condi- 
tions have been complied with so far as to authorize the endorsement and 
guarantee of said bonds to the extent of 8250.000, in this, to wit, that said 
act requires the subscription of one million and a halfof dollars, and that up- 
wards ot Iwo millions have been subseribed : that said subserip- 

1) tion has been adjudged valid and solvent by the board of internal 
Improve ment ; that a verified statement of thy pr sident and a ma- 

jority of the directors ol enicl COPD MADD has Deen TH : that rOrty miles 
of said road has been completed and put in operation according to the true 
intent and menning ot said act of 1S48,. ch. 16%, and that the proceeds ot 
the bonds shall be applied to the extension of said road; and that the 
board ci inte rpal improvement have take im ir 1h al the whol stock of 


said road. and on the road nad fixtures as put in operation for the indem- 


nit ot thr “Stats 


Now, theretore, 1, William Trousdale, governor of the State of Tennes- 
see, by virtue of the authoritv vested in me by the law aforesaid, do, in 
th _ Mc behalf of tt stat 2 Pennessee, endorse and riuarantee 
tO or bearer, the payment of the interest and principal of 
this Dome, wecording rhe’ stl] tions on the tace of thr same, the “sale 
bond be ing one of the first issue of S200 000, as required by law. 

In testimony whereot | have hereunto set my hand as wrovernor 
tT and caused the gr ar | id State to be afixed. at Nashville. 
1 ~ ~ 

By the 

SEAL W. TROUSDALE, 

W. B. A. Ram 

™~y ~ 

W hole cost of road equipped, $2,913,000; capital subseribed, $2,063,000 ; 

= - ASL and mithe zo) ae eee ee 
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cand dollars. lawful monev of the United States of America, which sum 
the Nashville and Chattanooga Railroad Company promises to pas to the 
State of Tennessee or assigns, thirtv vears after date, with interest at the 


rate of six per cent, per annum, in like lawful money of the United 
y States of Ame rica, pavabl = mi-annually Onl the first days Ol Jan- 
ary and July in each year, until the payment ot the principal stitii. 
at the Phenix Bank, city of New York, on the presentation and delivers 


oft th COUPOTs nereto annexed, at which place the principal “tin shall Ly 
redeemed upon presentation and delivery of this bond at its maturity. 

In witness whereof and pursuant to an order of the stockholade rs at 
thi i eonvention, te ld at Niu freesborough on thie Oth day ot December. 
Sol. ana recorded Tima nintites ' thie co] pany, Ps | COp of which res()- 


’ . . : ; " . 
iuttions of “snd convention is tere atthe hed, and aisdo a Cops of the acts of 


thie t 


State of Tennessee to endorse and cuarantee the pavinent oft principal and 


interest of tiv bonds here isstied on the part oft the State of Tennessee. § 


; 


cy slature of Penne ssee nuthol Zing’ and POC ULPiTige the rovernor ot the 


_ kK . Stevenson, president, have nereto set ni I mad and aflixed thie = 
of the corporation this Ist dav of Julv. 1852. 
VY. KB. SILBY BROON. 
Presi 

ORVILLE EWING. 


Seri 


‘ 


iy * endorsed : 
STATE OF TENNESSEE, 
Kreeutive Office, Nashvill 
Whereas by the T&th section of an act passed by the le gislature of said State 
on tl f lth clay ot lebruat £ is ee mtitihe 7 sis Lnact Tape stablishasvast mol in- 
ternal improvement in this State,” the governor Is authorized upon the com- 
pletion of twenty-five miles of the Nashville and (‘hattunooga Railroad, in 


i 
addition tothe or hits miles requ red to be compl ted as provided for bv anact 


‘ 
ot th ith be bruary, LR48. to cdlors and ruoaruntes run the Thiheine and on ly halt 
ot the Stiute of ‘Tennessee the c nls ft thr Nashville and Chattanooga Rail- 
ron ( COTLDP RAED Tt) thi amount of one hundred ana <eventy-tive thousand 
dollars, and it | been satistactorily shown to me that twentv-tive ad- 
ot the said TSth section of t dact of Lith February. 0 


Now therefore I, William hb. ¢ pbell, governor of the State gee 


| ¢ | ; | 
nessee. by virtue of the authoritv in me vested by the T&th seetion of thi 
law aforesaid, and under the limitations and restrictions therein contained 
; * } , ; ; ; ' ¢ t as ; ’ i : P _ . 
f fie’ THANG a A it 4G scale faite, Cndorse ond Guaran 
' : 
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That each of said bonds had coupons attached for the semi-annual in- 
terest to accrue thereon in accordance with the stipulations contained in 
the face thereof in the tollowing terms, that is to say 


130) Cashier of the Phenix Bank, New York. Bi 


Pay to bearel thirts dollars, if bemg a halt-vear’s interest due [st ot 
July. ISS]. on bond No. 198 of the Nashville & ¢ hattanooga Railroad 
Co. 

VY. KR. SIBEV BENSON, Pres. 


yt) (‘ashier of the Phenix Bank. New York. 30 | 


te) 
Pav to bearer thirtv dollars, it being a half vear’s interest due Ist of 
duly. LSsZ. (oT) bond No. lL of the Nashvills Xf hattanoova Ratiroad ( om- 
pany, 
VY. KR. STEVENSON, Pres. 
Phat thereafter, in 1852, the plaintiff, acting as trustee of the Chickasaw 
Indians, under and pursuant to th treaties of the ZOth October, 1832, the 
24th of May, 1854. and the 22d of June, 1852, purchased at said time 
in thie vear LSov with said trust fund thie anid five hundred and twelve 
honds. with thie COL POTS thi retoo Atte hed. and his ever since owned and 
held the same tor the pPUL | ose oft asic trtist until on oor after the (ith 
Julv, IS7S8. when the plarntitf, in virtue of the act of Congress of that 
date, accounted with its cestu’ que trust for the coupons sued on and inter- 
est thereon, sine which time the United States has claimed title thereto 
in their own right. The coupons declared on and sued for in this action 
were produced D> th plarotiil, admitted to) r renuine, and were 
Lt) read in evidence to thy iury. it Wiis furthe r admitted that said 


’ 


coupons, which matured from Jdulv Ist. 1861.to Ist Januarv. 1866. 


Tt lusive, were clipped from thie aforesaid bonds. and that the sate had 
never Deer partial, it Wil turthn r }) ‘OVE nana admitted that “1d bonds and 
(4) 1photis wer ist placed itl the care of the secretary of thre lreasurv. who 
held them under and by authority of law as part of said trust fund for said 
Indians until trinsts rred to the Secretary of ait Inte or. under ana pur- 
suant to the et ot thr 27th dul ISOs, nd that they were in the care and 


CUSTOUN of said Interion Department as such trust fund until atte the LOth 


t -_ . . : j 4 
lune, IS 76, when pursuant to the act of Congress of that date they were 
; , 
turned over to at wy mirer ot Tie nited sstats who Das evel “Lire hac 
‘ j ’ * i , " ‘ ” i i. ; ai ! +} ; | 
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Phe court instructed the ju I ip the foregoing tacts tlie piaint- 
iff srenhnr of action was barred 0D the statute oOo Hmitations, to vt ly the 
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The jury, in conformity with the foregoing instructions, returned a ver- 
lict for the defendant. Ther upon the plaintith moved for a new trial 
which motion the court disallowed and overruled. 

dh DD untith there pon tenders this his bill of exceptions, which, “ul 
plaintiff - rexguest, is =] red <enied und 


{ . Lies. Al ih le i part of the record ot th 
CASC, 


INO. BAATER, [SEAL.| 
tj]. af (‘renal Juda , ae. 


LEWIS T, BAATER, CVE. 
CHAS. NASH. D. C. 


(kh TORER VYZSTH. LASU, 
Prosent. DD. M. Kev. U.S dor 
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OcTOBER 30TH, 1882. 
Present, Hon’l ID. M. Key, U.S. judge, &e. 


UNITED STATES 
rN. 


= € agp Be. fT. Rv. I 


Came the partie: . by their att’. s, and this case ts continued upon ath- 
davit of the defendant until next term upon the defendant paying all costs 
not heretofore adjudged. It is therefore considered by the court that the 
United States recover of the defendant the costs hereof, for which let fi. fa. 


ISSue,. 
50 APRIL 25D. 1883. 


[NITED STATES 
re. 


=. =. ave oe. kL. BY. 3 


Came the parties by their attorneys, and came also a jury of good and 
lawful men, to wit, J. B. Goodwin, Wm. Butler, W. R. Shaver, Chas. 
Patterson, W. H. Paris, Sam’! Young, H. D. Featherstone, A. E. Trabue, 
C. L. Reynolds, Wm. Harris, W. E. Parrish, and A. Woolf, who were 
elected, empannelled, tried, and sworn, well and truly to try the issues 
joined. After the examination of one witness the defendant moved the 
court to be allowed to file additional pleas of the statute of limitations, and 
thereupon a juror was withdrawn by order of the court and the court 
allowed defendant to file two pleas embodying the statute of limitations. 
To which said pleas the district attorney of the United States filed a de- 
murrer, which demurrer was overruled, and the court gave leave to the 
plaintiff to file replications. Thereupon plaintiff filed two replications to 
said two pleas of the statute of limitations, to which defendant demurred, 
and the court sustained the demurrer to the said two replications 
and gave leave to plaintiff to file another replication, and there- 
upon plaintiff filed another replication to said pleas alleging that 
plaintiff was owner of said coupons at the commencement of this suit. To 
which defendant demurred, and the court sustained the demurrer and gave 
leave to plaintiff to take issue on the pleas. And thereupon plaintiff took 
issue on defendant’s two pleas of the statute of limitations. To which 
ruling of the court over-ruling the demurrer to said two pleas and sustdin- 
ing the said demurrer to the said replications the plaintiff, by its attorney, 
then and there excepted. 


— 
- @ 


APRIL 24TH, 1885. 
Present, Hon’! Jno. Baxter, U.S. judge. 


UNITED STATES _) 
rea. 


N.C. ann St. L. Ry. J 


Came again the U.S. district attorney and the attorneys tor the defend- 
ant. and came again also a jury of good and Jawful men, to wit, J. B. 
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Supreme Court of the alnited States 


QXcTOBER ‘TERM. 1885. 


The Unirep STATES. 


Plaintiff in lurror, | 


[He - NASHVILLE, ‘(CHATTANOOGA AND | 
Saint Louis Rarpway Company. = |’ é 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE MIDDLE DISTRICT OF TENNES. 
SEE. 


Rriecf for the United States. 


Supreme Court of the United States. 


OctTosBer ‘Term, 1885. 


‘Tue UNITED STATES, | 
Plaintitt in Error. 


' 


iS, 
THe NASHVILLE, ('HATTANOOGA AND 
SAINT Lours RariLbway ComPaANY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE MIDDLE DISTRICT OF TENNES. 
SEE. 


Brief for the United States. 

This action is brought on interest warrants or 
coupons, amounting to 5153,600, which were an- 
nexed to 51? bonds of S1L.000 each. issued bv the 
defendant. 

The COUPONS in question were due. respect- 


ively, on the Ist July, 1861, the Ist January and 


» 


July, 1862. 1863. 1864. 1865. and the Ist Janu- 


arv. 1866. and are for the sum of S30 each. 


Pleas. 
To the declaration pp. 2—{ ) the defendant 


pleaded 


l. That if did not promise, KC. )). S), 


Il. Payment before the action was commenced 
(p. 5). 


III. Aceord and satisfaction. in that on the 
10th November, 1871, plaintiff agreed to accept 
in satistaction of all “mutual claims and accounts 
between the parties as they existed on the Ist 
day of June, 1871,” and then in litigation be- 
tween the plaintiff and defendant, coupon mort- 
gage bonds of defendant amounting to one mill- 
‘jon of dollars, which bonds were accordingly de- 
livered to plaintiff and accepted, and are now 
held by it, and as to which there has been no de- 
fault, and that the coupons sued on were of the 


claims due by defendant on 1st June, 1871 (p. 8). 


IV. Aceord and satisfaction and substantially 


the same as the plea next preceding (p. 9). 


Demurrers. 

The plaintiff demurred as follows (p. 9): 

(1) ‘To the first plea because not verified by 
affidavit, it being, in effect, a plea of non est fac- 
lum, or as required by the rules of the court: 

(2) To the second plea, because not sworn 
tO as required by rule of court, 

(3) To the third plea— 

(a) Because not verified. 

b) Because not verified by the record. 

c) Because plea does not aver that the coupons 
here sued on were involved in the litigation 
named in the plea. 

d) Because the plea fails toshow “ how, by whom, 
and ander what law said agreement was 
made, and because not verified.” 

(e) The plea fails to show “ how, when, and in 
what manner the jurisdiction of the court 


accrued, 
Replications. 
(1) To the first plea the s¢militer was entered 
(p. 8). 
(2) To the second it was replied by way of 


traverse and issue was joined (p. 10). 


SEO 0 ana 


Pes? 
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ied 


+? 


3) To the third it was replied by traverse, 
denying that the coupons sued on were in issue 


in the litivation named i the jal plea \p. 1()), 


(4 Kor furthe replication tT} 3d plea, it Was 
traversed that any such agreement was made as 


therein mentioned (p. 10). 


(5) For Surther replication to third plea, it 
was denied that the coupons were involved in the 
litigation or that the court had jurisdiction in 
such litigation of the coupons named in the dec- 


laration ( p. 14), 


(6) or furthe replication to the third plea, it 
Was denied ‘that the COUPOTIS constituted a mu- 
tual demand between plaintiff and detendant as 


of Ist June, 1871 ). ee} 


(7) Replication to fourth plea, denying that 
there was any such delivery and acceptance of 
bonds in satistaction, &c.. as in said plea mel- 


tioned (p. 11). 


‘These replications were filed the 23d October, 


L880, and issue was joined on them the same 


day. 


Pieas of Limitation. 


On the 23d April, 1883, after the jury was 
sworn and one witness had been examined, de- 
fendant asked leave to file pleas ot the statute of 
limitations, which was given, and a juror was ac- 
cordingly withdrawn, and the detendant filed 
two new pleas (pp. 12, 13, 21): 

|. That plaintiff holds the coupons not in its 
own right, but as trustee for the Chickasaw In- 
dians, and that the cause of action accrued more 
than six vears before the writ was impetrated. 

Il. That from the 10th January, 1866, be- 
tore which time all said COUPONS became due. 
until the 20th June, 1878, plaintift held the 
coupons as trustee of the Chickasaw Indians, 
and that at the date last mentioned plaintiff 
became the owner of them in its own right; and 
that the cause of action thereon accrued more 
than six years before the said 20th June, 1878. 

To these pleas plaintiff demurred on the day 
they were filed (p. 13), and the court, on the very 
same day, overruled the demurrer and gave the 


plaintiff leave to file replications (p. 21). 


srremenianempce ccna snail iillssiiall , ; ‘ ae ge ee on ES i. 
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Replications to Pleas of Limitation. 


|. ‘That plaintiff hecame the holder of the 
coupons and the bonds to which they were at- 
tached betore the SAIe became due and payable 


(pp. Lo, 14 


Il. ‘That plaintiff held the bonds to which said 
coupons were attached as trustee for the tribe of 
Chickasaw Indians under various treaties, naming 


them, and that by an act of Congress passed the 


20th of July, 1878. the amount of the coupons 


sued Ohl Was paid Lo the said Indians and the 


plaintiff had, continuously from that time, re- 
mained the holder and owner of said COUPONS, 
(p. 14). 

Kach of these replications concludes with a 
verification, and defendant demurred to them 
because they neither contained matter in avoid- 

j ance nor did they traverse any averment of either 


plea of limitation (pp.14, 15). 


Oe 


The court sustained the demurrer to these rep- 


eer eee 


lications p. 21 
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The plaintiff then replied to the pleas of lim- 
itation that it was the rightful holder and owner 
of said COUPONS at the time of action brought, 


concluding with a verification (p. 15). 


The defendant demurred to this replication 
(p. 15), and, the demurrer being sustained, issue 
was joined on the two pleas of limitation (pp. 
LZ, 13). 


The parties went to trial on the 24th of April, 
1883 (pp. 21-22), and the jury rendered a ver- 
dict for the defendant on the issues joined under 
the pleas of limitation on the instruction of the 
court, that upon the facts set forth in the bill 
of exception the plaintiff's right of action was 
barred by the statute of limitations, to which 
ruling the plaintiff excepted and tendered a bill 
of exception, which was accordingly signed and 


sealed by the judge (pp. 16-20). 


‘The practical question in the case is the va- 
lidity of the instruction under the stress of which 


the verdict was rendered, and the 
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Error assigned 


,* 


is the Invalidity of that instruction. 


Argument, 


The evidence upon which the court’s instrue- 
tion was based was. as set forth in the bill of ex- 


ception, as tollows: 


K vidence ot the bonds and COUPONS, LO the 
effect alread stated, Was followed by evidence 
that in 1852 the plaintiff as trustee under the 
treaty of 20th October, 1832, the 24th May, 
1834, and the 24th June, 1852, purchased five 
hundred of the detendant’s bonds, with coupons 
attached, and held the same as trustee, until on 
or after the 20th July, 1878, when the plaint- 
iff, by virtue of an act of ¢ /ongress of that date, 
‘accounted ” with its cesturs que trust tor the 
coupons sued on, with the interest thereon, and 
since that time has claimed to own said coupons. 
The coupons sued on were admitted to be gen- 
uine and read to the jury, and it was admitted 
that they had been clipped from the said bonds 


and had never been paid 


ty 


It was also proved and admitted that the said 
bonds and coupons were first placed in the care of 
the Secretary of the Treasury as part of said trust 
fund, and that afterwards they were transferred to 
the Secretary of the Interior by act of 27th July, 
1868, where they remained until turned over to 
the Secretary of the Treasury by virtue of the 
act of Congress of 20th June, 1876, where they 


have remained ever since. 


It was also proved and admitted that the said 
bonds, with all the COUPOTIS attached that ma- 
tured after Ist January, 1866, were paid by 
defendant as they fell due, and it was admitted 
that the defendant had never put funds in the 
Phoenix Bank, where the coupons sued on were 
made payable, to meet said coupons as they ma- 
tured. | 

The Treaties. 

The treaty ot the "Oth ()ctober, LSD2. known 
as the Treaty of Pontitock (7 Stat., 381), makes 
provision for the removal of the Chickasaws 
from their lands east of the Mississippi Lo others 


west of that river, and after ceding to the United 
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States the land or domain then occupied by 
them, it is stipulated that the land’ so ceded 
shall be surveyed and sold as ordinary publie 
lands, and Article XI (vide appendix) states that 
the Chickasaw Nation have determined to create, 
out of the proceeds of such sales, a perpetual fund 
for the use ot the Nation forever, to be invested 
in some safe and valuable stocks, *‘ under the di- 
rection of the President of the United States, by and 
with the advice and consent of the Senate.” ‘This 
article also provides that, if the reasonable wants 
of the Nation require more than a fourth of the 
proceeds of such sales, they may, by consent of 
the President and Senate, draw trom the Govern- 
ment such sum as may be thought reasonable; 
and it further provides that the investment to be 
so made and held by the United States may at 
the expiration ot fifty years be turned over to the 
Chickasaw Nation ‘“ if the President of the United 
States, with the Senate,” shall be satisfied they have 
become so) improved and enlightened ‘as to be 


capable of managing so large a sum of money 


to advantage.” 


i | 


The treaty of 24th May, 1834 (7 Stat., 450), 
is merely supplemental to that just referred to. 
Its eleventh article provides, imter alia, that the 
United States will cause the interest of the in- 


vestment to be paid annually to the Chickasaws. 


The treaty of 22d June, 1852 (10 Stat., 374), 
is also merely supplemental to the treaty of Pon- 
titock. 

It thus appears that by these treaties the 
United States was invested with a protectorate 
over the Chickasaw Nation, who contess their 
dependency and helplessness, and that one of 
the most important features of the protectorate 
was the investment and conservation of the fund 


arising from sales of the Indian lands. 


The United States as a sovere 1”7n assumes to 
invest and pay over the annual yield of the in- 
vestment to these Indians. Indeed, the act of 
investing the fund is required by the treaty to be 
performed with the solemnity that attends the 
making of a treaty, for it must be the act of the 
President, “by and with the advice and consent of 


the Senate.” 


12 

The sovereign power of the United States has, 
as one of the considerations ot a great compact, 
stipulated that it will account to these Indians, 
the other contracting party, for the money aris- 
ing out of the land sales, and yet we are told 
that in discharging this high duty the United 
States is no more than an ordinary trustee, hav- 


ing laid aside every qualitv of sovereignty ! 
» 4 pill 


‘The learned counsel opposite would shrink 
from saying that the United States has not a 
direct and most important interest in seeing that 
its treaty stipulations are carried out, and yet his 


argument leads to that conclusion, necessarily. 


The duty of the United States touching the 
Indian tund was an international duty, and, of 
necessity , Was sovere Ln in character. "There has 
not been a moment ot time when that relation to 
the fund of sovereign did not subsist, or when 
the Lnited States did not have the most profound 
interest, as a government, in the performance of 
its duty towards the fund. This is shown most 
plainly by the act of Congress of 20th June, 


IST (20 Stat... 233). making an appropriation to 


13 


pay the amount represented by the coupons in 
suit, and directing that a large part of it should 


he ine sted for the benefit Oy the Chickasaw Nation. 


The security of life and property with a large 
part of our population is largely dependent on 
the dispositions of the Indian tribes, and the 
Government of the United States has no more 
perplexing problem than that involved in its 
relations with these tribes. As a consequence, the 
United States is deeply interested in all that con- 
cerns the well-being and contentment of the In- 


dians. 


If this position is sound, then the judgment 
must be reversed, because it is admitted that hoa 
State law can impede the United States in exer- 
cising a sovereign power | U.S. wv. Thompson, as 


U. S., 486. ) 


But the judgment is erroneous on another 
ground. ‘The coupons partook the nature of the 


bonds to which they were annexed (The City 
v. Lamson, 9 Wall., 478; City of Lexington ». 
Butler, 14 Wall., 283), and in Tennessee nothing 


short of twenty vears authorizes a presumption 


oe 
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ot payment ot a specialty where time alone is 
relied on. the statute of limitations not applying 


t™!© such Instruments. 


It is submitted the judgment must be reversed. 
WM. A. MAURY, 


: i S sistant y i florney-Gre hi ral. 


APPENDIX. 


EXTRACT FROM THE TREATY OF OCTOBER 2, 1832, WITH 
THE CHICKASAW INDIANS. 

ART. XL. The Chickasaw Nation has determined to 
create a perpetual fund, for the use of the nation for- 
ever, out of the proceeds of the country now ceded 
away; and for that purpose they propose to invest a 
large proporvion of the money arising from the sale of 
the land in some safe and valuable stocks, which will 
bring them in an annual interest or dividend, to be 
used for all national purposes, leaving the principal un- 
touched, intending to use the interest alone. It is 
therefore proposed by the Chickasaws, and agreed 
to, that the sum to be laid out in stocks as above 


mentioned shall be left with the Government of the 


United States, until it can be laid out under the 


15 


direction of the President of the United States, by 
and with the advice and consent of the Senate, in such 
safe and valuable stock as he may approve of, for the 
use and benefit of the Chickasaw Nation. The sum thus 
to be invested shall be equal to at least three-fourths 
of the whole net proceeds of the sales of the lands, 
and as much more as the nation may determine, if there 
shall be a surplus after supplying all the national wants. 
But it is hereby provided that if the reasonable wants 
of the nation shall require more than one-fourth of the 
proceeds of the sales of the land, then they may, by the 
consent of the President and Senate, draw from the 
Government such sum as may be thought reasonable, 
for valuable national purposes, out of the three-fourths 
reserved to be laid out in stocks. But if any of the 
moneys shall be thus drawn out of the sam first pro- 
posed, to be laid out on interest, the sum shall be re 
placed out of the first moneys of the nation, which 
may come into the possession of the United States 
Government, from the sale of the ceded lands, over 
and above the reasonable wants of the nation. At 
the expiration of fifty years from this date, if the 
Chickasaw Nation shall have improved in education 
and civilization, and become so enlightened as to be 
capable of managing so large a sum of money to ad- 
vantage, and with safety, for the benefit of the nation, 
and the President of the United States, with the Senate, 


shall be satisfied thereof, at that time, and shall give 


In the Supreme Court of the United States, 
OCTOBER TERM, 1885. 


No. 
The United States. 
VS. 


Nashville, Chattanooga & St. Louis 
Railway Company. 
Brief of Kast & Fogg, 


Of Counsel for Defendant 


A. B. TAVEL, Stationer, Nashville 
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UNITED STATES SUPREME COURT. 


THE UNITED STATES 
US. 
NASHVILLE, CHATTANOOGA & ST. 
LOUIS RAILWAY. 


STATHIMEIN'T, 
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The Nashville & Chattanooga Railroad Company, in the years 
1851-2, issued its bonds in sums of $1,000, payable to the State 
of Tennessee, and which were endorsed by the State for the ac- 
commodation of, and in aid of the railroad company. To each 
bond was attached coupons, representing the semi-annual inter- 


est, at the rate of sIx per cent. per annum. 


The United States, as trustee for the Chickasaw Indians, pur- 
chased, in 1852, five hundred and twelve of these bonds, and 
held the same, as such trustee, until on or about July 20, 1878, 
when the United States, in virtue of an Aet of Congress of that 
date, accounted with the Indian Nation for the coupons now sued 


on, and interest thereon, and by virtue of this transaction be- 
came the owner of the coupons. 

The coupons sued on matured between July 1, 1861, and Jan- 
uary 1, 1866, inclusive. 


The record shows (page 19), the coupons were first placed in 
the care of the Secretary of the Treasury, who held them in 
trust for the Indians, until they were transferred to the Secretary 
27, 1868, and were in 


add 


of the Interior, under the Act of July 
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maturityv o the 


the custody of this department 


as such trust fund until June 10, 


1876, when, pursuanttoan Act of Congress of that date, they 


were turned over to the Treasurer of the | nited States, 


who has 


ever since had enstody of them. 


if Wa 
from which the coup ms were 


turing subst quent 1 January 


The bonds were cd Tf d. in | 
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1. ISS}. and July 1. 1882 
The declaration was in the 


The pleas were substanti 
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|. General issue. 
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‘ whed 


is also proved or admitted (see page 19), that the bonds 


clipped, as well as all coupons ma- 


|, 1866, were paid at maturity. 


rt, July 1, 1851, and a part July 


1852. were thirty-vear bonds. and therefore matured on July 


usual form. 


three: 


Vv a se ttlemye ni entered into June 


ent and the railroad COM Panny, by 
ad st ttled “all mutual claims and 
existed on the Ist of June, 


the fact that after the 
1861, and January 1, 


he COUPONS as trus- 
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paper bought in the money mar- 
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the statute did apply ina 


d the subject-matter, not in 


And also holding that 
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the statute of limitations had formed a complete bar before the 
United States became owner of the coupons in 1878, in its own 
right. 

So the only issues to be devided by this court, upon this rec- 
ord, are: 

1. Does the statute of limitations of six years apply in a case 
in which the United States is a trustee for another ? 

2. If the United States became the owner of paper after ac- 
tion upon it is barred by the statute of limitations, is it bound 


by the bar? 
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ARGUMENT. 


lf the United States should buy or otherwise become the 
Owner OT holde r of comm relal or negotiable paper already 
barred by the statute of lin ifations, us hye tweel the original par- 
ties, Its title being derivative, it would get no better right of 
action than the assignor could give, asd it would take the paper 


{ 


ubject to all legal defenses existing at the time of the transfer. 


In United Siates vs. Baford, 3 Peters, 30, the bar of the 
statute of limitation was complete it the time of the transfer 
ot the paper sued on, to the United States, MeLean, JUSTICE, 
speaking for the court, said: ‘* As more than five years had 
elay sed from the date of the receipt ro the assigunment, the stat- 
ute of limitation will bar a reeovery of the claim, unless the 
transfer of it to the United States has changed its characte r, or 
the terms of the receipt prevent the statute trom operatiug, or 
by some promise or agreement between Morrison and Buford the 


Siatul has been waived, It can require no arvument to show 


that the transfer of anv claim to the United cannot vive to it any 


oreatel validity than it Dis -sed in the hands of the assignor. 
[his principle Is recognized as correct in the ease of Lam- 


bert v Taylor, 10 English and Common Law Rep., 293, also 
' p., 
reported in B. and C., 138; Woods on Limitations, 90; Angell 


on Limitations, page dd, ec, 44), 


Lt is admitted that tie Unite] State’ right of action eannot be 


7 
— 


barred by any statute of limitations passed by anv State. thouvh 


It be named the rein. 


United Stites r. Thompson, 98 U.S., 486. 


a 


(5) 


The distinction we make is this, that in all cases in which the 


Uniied States brings an action in its own name, and solely in its 


own interest, the maxim nullum tempus applies. And in all 


cases in which it brings an action in its own name, nominally as 
trustee, and it is not the real and sole owner or beneficiary—then 


the statute does not apply. Wood on Limitations, 92; Miller 


v. State, 38 Ala., 600; Angell on Limitations, page 33, Sec. 41. 


if has been held that the statute does not apply in 


And hence 
rr sovereign is 


that class of cases where the name 


of the State 


used, to enforee a right which inures to the benefit of an indi- 
vidual or a corporation, municipal or otherwise. In illustration 
0} this, we have the case of a person, wh » LO enforce Aa private 
right, uses the name of the State in an action by mandamus— 
(Moo 1s , Fie ming, 
the State or sovereigen, 
trustee, executed in the name of the State or sovereign, 


1 Ga., 115)—or proceedings in the name of 


upon the bond or recognizance of a guar- 


in the matter ol minors. or other be eficiary, or bonds piven by 
officials in the name ol the State or s yvereigns, to secure private 


. j - . 7 ‘ | ; * »? 
parti s, or otner invlerests th in the vyovernment s. 


Wood on Limitations, 91; Angell on Limitations, Chap. 5» 


page 20. 


The maxim nullum tempus does not apply in a case in which 
the sovereign or State has some pecuniary interest, and not the 
entire interest. In illustration of this, we have the cases in 
which the United States or State was a joint or sole owner of 


stock in a bank, and was either owner in part or the sole party 
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in interest. In United States v. McKenzie 2, Brock, 393 
United States and others were the owners of the stock iu a bank. 


Held, that this fact did not prevent the application of the statute 
of limitations. 


The Bank of Tennessee belonged exclusively to the State of 


Tennessee, was its creature and property; it has always been 
held that this fact does not prevent the application of the statute 
of limitation. 


Bank of Tennessee v. Dibrell, 3 Sneed, 380. 


[n the case presented in this record—the only question of any 
dificulty—is whether the relation of the United States to this 
fund prevented-the running of the statutes. That the government 
held these bonds and coupons as trustee for the benefit of the 
Chickasaw Indians, there can be no doubt. It became such 
trustee, by the terms of the treaty, and the reception of the 
wroney arising from the sale of the Jands, and its investment in 
these bonds, and its obligations made it a continuing trustee. 
As trustee, it was its duty to collect the coupons as they ma- 


tured, and to make investments of the principal and unspent 
interest. 


While the United States made the (reaty with the Indians in 
its sovereign capacity, yet as trusteé, collecting and investing the 
bonds, it was not acting as sovereign, but performing a duty 
which any citizen may perform. It would be a difficult matte? 
to confound the position of political sovereign with that of a 
trustee, of afund. The latter no where belongs to the duties of 
A government may accept the position of a trustee, 
as it may that of a common carrier or a banker, yet whenever it 


a sovereign. 


does so, it disrobes itself of its sovereignty, and of the maxims 
which attach thereto. 


That the office of trustee was voluntarily 
assumed by the government, in the treaty stipulations with the 


3, the 
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Indians, cannot either elevate the trustee into government rela. 
tions, or bring down the government qua government into the 
office of trustee. No matter how or out of what the trusteeship 
arises, whether it results from a treaty, or a will or a deed of a 
private person, and is accepted by a statute, it cannot be con” 
founded with duties, powers and rights belonging exclusively to 
the sovereign or political government. The maxim nudllum tem- 
pus only applies in favor of SOVEREIGN POWER, and hence it 
has no application to municipalities or counties, although their 
powers in a limited sense, are governmental, and auxiliary to the 
sovereign. 

Wood on Limitations, page 93, sec. 53, citing Gibson v. Cha- 
teau, 13 Wall., 62; Cincinnati v. Evans, 5 Ohio State, 494; Cin- 
cinaati v. First Presbyterian Church, 8 Ohio State, 298. 


[t has been said that the reasons for the maxim nullum tempus 
is “that the king is always busied for the public good; and, 
therefore, has no leisure to assert his rights within the time 
limited to his subjects.” In United States v. Hoar, Justice 
Story intimates that the true reason is, a great public policy of 
preserving public rights, revenues and property from injury and 
loss by the negligence of public officers, and that it was intro- 
duced for the publie benefit, applies to government qua government 
and ts an attribute of sovereignty. 

United States v. Hoar, 2 Mason, 312. 


Angell on Limitations, page 28. 
- , g 


The statute of limitations is entitled to the same respect as 
anv other statute. and should not be evaded or explained away. 
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Clementson v. Williams, 8 Cranch; Roberts v. Pillow, 8 
Hum., 624; Bell v. Morrison, 1 Pet., 360; Elder v. Bradley, 2 


Sneed, 247. 


[t cannot be said that the Indians were the grantees of the 
government in any such manner as to bring the cas® within the 
principles announced in Eoglaud, extending the maxim to the 
grantees of the crown, as in Doe v. Roberts, 13 M. & W., 520, and 
Lee v. Norris, Cro. Eliz, 331. The government did not own 
the land, which constituted the co rsideration for the trust; it 
belonged to the Tudians. It did not grant the bonds, but bought 
them as trustee with the surplus funds of the Indians arising 
from the sale of the lands, and which remained after deducting 
expense-, and its relation to the fan? was that of a pure and 
simple trustee, and no other 


[In all the eases in which the State was the grantor of an 
P ame 


‘equity and held the legal title, and in which it was held that the 


statute did not run, it was because the State held the relation of 
grantor or vendor toa vendee, and had promised to convey upon 


conditions. 


The distinction is clear between these cases and the one at 
bar. Here the State is neither vendor or grantor. It holds the 
bonds as a voluntary trustee, and is held to good faith and dili- 


gence, as any private trustee. 


When a trustee has the legal title and right of action, it is 
well settled that if the trustee is barred by the statute of limita- 


tions the cesfut que trust is also barred, though an infant. 


ee 
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W ooldridge v. Planters’ Bank, 1 Sneed, 297 
Belote v. White, 2 Head, 703. 

Wood on Limitations, page 428 sec. 208. 
(7088 ¥. Singleton, 2 Head, 67. 


Williams v. Otey, 8 Hump., 563. 


The statute of limitations begins to run against coupons or 
interest warrants from the time they respectively mature, and this 
is so, especially, where they have been detached from the bond. 

Any v. Dubuque, 98 U. S., 470. 

Clark v. lowa City, 20 Wall., 583. 

Warner v. Rising Fawn, 3 Woods, 514. 

Evertson v. Banks, 66 N. Y., 14. 

Cooper v. Thompson, 13 Blatch., 434; 13 id 424. 


Wood on Limitations, page 297, sec. 127. 


EDWARD H. EAST. 
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APPHIN DIX. 


STATUTE OF LIMITATIONS.— Code 3472. 

‘‘Actions for use and occupation of land and for rent; 
actions against the sureties of guardians, executors and admin- 
istrators, sheriffs, clerks, and other public officers, for non- 
feasance, misfeasance and malfeasance in office; actions on 
contracts not otherwise expressly provided for, within six years 
after the cause of action accrued.” 


TREATY OF THE UNITED STATES WITH THE CHICKASAW IN- 
DIANS. 


Article XI of the treaty made May 24, 1834, between the 
United States and the Chickasaw Indians: 


Articles of convention and agreement in pursuance of the 
request made by the delegation representing the Chickasaw 
Nation of Indians: ‘“ After the reservations are taken and 
located, which shall be the case as speedily as may be after the 
surveys are completed, of which the Register and Receiver shall 
give notice, the residue of the Chickasaw country shall be sold 
as public lands of the United States are sold, with this differ- 
ence: The lands as surveyed shall be offered at public sale at a 
price not less than one dollar and a quarter per acre; and there- 
after, for one year, those which are unsold, and which shall have 
been previously offered at public sale, shall be liable to private 
entry and sale at that price; thereafter, and for one year longer, 
they shall be subject to entry and private sale at one dollar per 
acre; thereafter, and during the third year, they shall be subject 
to sale and entry at fifty cents per acre; thereafter, and during 
the fourth year at twenty five cents per acre; and afterwards at 
twelve and a half cents per acre. But as it may happen in the 
fourth and after years that the expenses may prove greater than 
the receipts, it is agreed that at any time after the third year 
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the Chickasaws may declare the residue of their lands aban- 
doned to the United Stat. s, and if so, they shall henceforth be 
acquitted of all and every expense on account of the sale of the 
same. 

And that they may be advised of these matters, it is stipu- 
lated that the Government of the United States, within six 
months after any public sale takes place, shall advise them of 
the receipts and expenditures and of balances in their favor; and 
also at intervals of six morths after the first report is made, 
will afford them information of the proceeds of all entries and 
sales. The funds thence resulting, after the necessary expenses 
of surveying and selling and other advances which may be 
made are repaid to the United States, shall from time to time be 
invested in some secure stocks, redeemable within a period of not 
more than twenty vears, and the United States will cause the 


interest arising therefrom annually to be paid to the Chicka- 
saws.” 


Article X of the treaty of October 22, 1832. (See appendix 
Acts of Congress, 1828-1833): 

“Whenever the Chickasaw Nation shall determine to move 
from, and leave their present country, they will give the Presi- 
dent of the United States tim: ly notice of such intention, and 
the President will furnish them the necessary funds and means 
for their transportation and journey, and for one year’s pro- 
visions after they reach their new homes, in such quantity as 
the Nation may require, and the full amount of such funds, trans- 


portation and provisions is to be paid for out of the proceeds of 


the sales of the ceded lands. And should the Chickasaw Nation 


remove from their present country before they receive money 
from the sale of the lands hereby ceded, then, in that ease, the 
United States shall furnish them any reasonable sum of money 


for national purposes, which may be deemed proper by the 


President of the United States. which sum shal] also be refunded 
out of the sales of the ceded lands.” 
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IMPROVEMENT 


JAMES STILLMAN, OF SPRINGFIELD, MASSACHUSETTS. 


IN BREECH-LOADING FIRE-ARMS. 


Specification forming part of Letters Patent No. 40,307, dated October 17, 1565. 


To all whom it may concern: 

Be it known that I, JAMES STILLMAN, of 
Springtield, Hampden county, Commonwealth 
of Massachusetts, have invented certain Im- 
provements in Fire-Arms; and Ido hereby de- 
clare that the following is a full deseription 
thereof, reference being had to the accompany- 
ingdrawings, and to letters of reference marked 
thereon. 

In the drawings, F 
Fig. 4 a longitudinal 
3 cross-sections. 

My invention belongs tothatclass offire-arms 
known as “single breech-loaders,” in) which 
the metallic cartridge is used, and in which 
some arrangement is necessary to alternately 
expose and close up the rear end of the bore 
of the gun for the insertion of the eartridge 
and removal of the shell. The parts which I 
use to accomplish this are contained within 
the part A, which is of iron or other suitable 
material, and the stock of the gun is attached 
to itat Band ©, and the barrel at D. These 
parts consist of the recoil-block E, swinging 
on the pin Fy and the piece G, which acts as 
a fastener to EK. When this is up agaist the 
bore of the gun, in the manner hereinatter de- 
scribed, the springs eand g act respectively on 
the two parts E and G. 

This invention will be best understood by 
explaining its operation, which is as follows: 

We will suppose the gun tired and the ear- 
tridge-shell remaining within the bore. It is 
Wished to remove the shell and allow another 
‘artridge to Le inserted. In order to turn 
down the veeui!-block FE it is necessary to turn 
(; on its axis. This is done by placing the 
thumbon Gata and forcing it backward. As 
it turns it acts on the hammer of the gun, half 
cocking it. As itis turned farther the part 4 
is brought out from under FE, and FE is foreed 
back by the spring ¢, thus exposing the bore 
of the gun, At the same time the pin /in EF 
strikes the rim of the cartridge-shell and forees 
it outward as E turns. A cartridge is then 
inserted and block E turned up. When this 
comes up to the barrel at m the piece e thes 
into the recess » tormed in EF to receive it, and 
the gun being full-cocked is ready to fire. 

It will be seen that by this arrangement | 
obtain an entirely simple gun, and consequently 


rure Lis 


ig a side view, and 
section, : 


and Figs. 2 and 


oe 


ee ee 


t 


; 


one not liable to get out of order and cheaply 
built, while at the same time itis perfectly sure 
in its action and very strong. 

When the gun is fired the recoil is taken up 
by the block KE. This block is secured some- 
what by the pin IF, but mostly by the piece G. 
This turns at the rear end, not ona pin, but the 
post O which is formed circularand turnsin the 
recess O/ made it it to receive it, so that most 
of the strain in firing is borne at this place. 
The studs ss project into E and hold it in 
place. In this way no dependence is placed 
on pins, but the strain comes on a solid part 
of the gun. 

It will also be seen that this gun cannot be 
fired without the parts are in the right order 


~ 


for firing, with the recoil-block KE up against 
the end of the barrel, for if such is not the case 
the hammer is stopped by striking against G 
at ¢; and also by providing the hammer L 
With the projection ¢, L prevent it from strik- 
ing the pin de with too great foree, for it is 
stopped by this projection striking the side of 
the gun. 

lam aware that the recoil-block, swinging 
up against the end of the bore of the barrel 
and fastened there by the hammer or some 
part of the lock, have been used, and T diselaim 
all such arrangements; but 


What Ido claim as new, and desire to se- 


cure by Letters Patent, is— 

1. The combination of «solid recoil-block, 
kk. which turns back, exposing tie rear end of 
the bore for the insertion of the cartridge, with 
a separate locking picce or brace, G, having 
its bearing © constructed as described, and 
sWinging on a separate center from any other 
part of the gun, these parts being combined 
With and operated by the springs g and e and 
thamb-pieces ¢ and W,in the manner and for 
the purpose herein set forth. 

’. Arranging the brace G so as to half-cock 
the gun by means of its thumb-piece, and with 
the same motion which allows the breech-piece 
ki to swing back and expose the rear end of 
the bore, substantially as deséribed. 

JAMES STILLMAN. 

Witnesses : 

J. B. GARDINER, 
W. HINMAN, 


LAIDLEY & EMERY. 


Breech-Loading Fire-Arm. 
No. 54,743. Patented May 15, 1866 
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NITED STATES PATENT OFFIce- 


y. T. 5. LAIDLEY, OF U. 8. ARMY, AND ©. A; EMERY, OF spRINGFIELD, MASS. 
/MPROVEMENT IN BREECH-LOADING ELRE-ARMS- 


specification forming part of Letters Patent No. 51.7 13. dated May 1h, Lebo 


The cam q plays oM the pin p> and when 
draw back by pressitls with the thumb on 
the part ! the brace 1) is goreed from under 
the hreech-block }, as represented in Fig. 4, 
and the shoulder /, by comune against the 
breech block, forces it open, as represented by 
the red lines in Fig. |; and Exposes the end of 
the barvel for the insertion of the eartridge- 
The noment the breech-block is closed the 
spring throws the brace forward under 
the rear end of the breech block and locks it 

at once securely: Should the spring J by any 
, firearm with our improvements the right accident fail to perform its function, ihe ham- 
side of the preech-frame being removed. ig. | mer KX, in its descent, ould foree the brace ) 


To all whom tt my concern: 
Be it know! that we, THEODORE vr, 8, LAID: 
Liny, of the Army of the t nited States, and 
CuAs. +. EupRY, of springtield, ‘ithe county 
of Tampden, State of \assachusetts, have 
invented a new ane useful Improvement in 
Breech Loading ire: ATHIS 5 and we do here: 
by declare tlaat the following 15 4 full, clear, 
and exact deseription of the same, reference 
being had tothe accompany Ins drawitgss form 
ing part of this specification. 

igure | is a vieW of the principal parts of 


visi jorizontal view, showing the mortise under the preech-block, or the praceD would 
the frame. Pig. 5 isa cross-section of the fire prevent the hammer from striking the firing: 
arm im a plane indicated by the line yy pin, 8° that it 1s impossible to fire the arin 
Vig. |. Fig. 4 represents the preech-block, unless the preech- block be locked securely: 


am, amd brace, and their relative positions We are aware that arms have been Cole 
when the hreech-block is unlocked ready to tenoted in which the breech Hylock something 


be opened 5 Vig. 5, the came when the breech similar to ours—!5 locked either by the ham 
block 1s locked ready tor fring. Fis ¢ shows | mer OF by the tumbler 5 put the aprangement 
the breech block, brace, and ratchet OF pawl. just deseribed, in which the hreech-block is 
Similar letters of reference ‘ndicate COFFE: | locked by @ piece separate aul distinet from 
sponding parts 1 the several figures: either the hammer OF the tumbler, presents al 
This invention consists in a novel mode of vantages over the others named Hoth striking 
locking the mo’ able preech-block of a breech: ane important. 
loading fire arm, #7) a8 tO prevent it from be- In the first place, ihe preech-block, by out 
ing forced opel when it las been loaded by improvement, is locked as soon as ib Is closed, 
any pressure prought against it from within | 5° that if by any necident ‘he arm be (lis 
the barrel of the arm, and also in a certain charged the explosion eannot blow open the 
novel arrangement for opening the preech at preech-vlock and allow the gas Lo ese pe to 
pleasure. the rear, would be the case with those aris 
To enable others skilled in the art to make | in whieh the hammer OF the tumbler locks the 
and use Our invention, WE will proceed to de- hreech-block. 
scribe ‘ts construction and mode of operation. Second, in our arm the whole torce of the 
a A Ais the frame of the arm, having the mainspris is brought upon the firing- pin, 
parrel tt serewed Hit it in the usual manner, aya no part of it is consumed 1 overcoming 
and having ent in it, in reat of the end of the | the friction of the hammer OF tumbler against 
parrel, a foupceit unelinnaal mortise for the reeey> the breech block. We have sech arms i which 
tion of ihe movable hreech-block > which the preech-block is locked by the hammer OF 
opens and closes with a swinging movement the tumbler. After getting foul the hammer 
would fail to explode the cartridge on account 


— — 


abot the horizontal pine ps which has sititable 

hearings in the two cides of the frame AAA. of this friction just alluded to. We beheve it 
i) another strong pills os in res rof the first, | lO be a correct principle iy, {PAP EES, AS well 
the brace 1) moves freely. Its lowel end is | as in other machines where eortaints of action 
pressed ly the spring ff, 5° as to throw its up is important, that each piece ould have only 
per end forward aad Catise it to bear sorailst | One funetion to perfor. In our arm it “an 


ae 


” 
the cam © or loving it under the hyreech-block be seen when the gun is loaded whether the 
; hie te Pega” os 
13, as represented in Figs. | ancl 5. The ham breech-block 1s locked, and 1 1s then know! 
mer K works 0" the same pt 4, lout entirely certainly that there 1s nothing to prevent the 
independent of the brace 1). | lamer from performins iis appropriate of. 
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